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Introduction

1. The Committee on Freedom of Association, set up by the Governing Body at its
117th Session (November 1951), met at the International Labour Office, Geneva, on
24and 25May and 1 June 2007, under the chairmanship of Professor Paul van der
Heijden.

2. The members of Argentinian, French, Guatemalan and Mexican nationality were not
present during the examination of the cases relating to Argentina (Cases Nos 2459, 2477
and 2485), France (Case No. 2475), Guatemala (Case No. 2482) and Mexico (Case
No. 2503), respectively.

3. Currently, there are 121 cases before the Committee, in which complaints have been
submitted to the governments concerned for their observations. At its present meeting, the
Committee examined 30 cases on the merits, reaching definitive conclusions in 24 cases
and interim conclusions in six cases; the remaining cases were adjourned for the reasons
set out in the following paragraphs.

Serious and urgent cases which the Committee draws
to the special attention of the Governing Body

4. The Committee considers it necessary to draw the special attention of the Governing Body
to Cases Nos 2318 (Cambodia), 2489 (Colombia) and 2528 (Philippines) because of the
extreme seriousness and urgency of the matters dealt with therein.

New cases

5. The Committee adjourned until its next meeting the examination of the following cases:
Nos 2552 (Bahrain), 2553 (Peru), 2554 (Colombia), 2555 (Chile), 2556 (Colombia),
2557 (El Salvador), 2558 (Honduras), 2559 (Peru), 2560 (Colombia), 2561 (Argentina),
2562 (Argentina), 2563 (Argentina), 2564 (Chile) and 2565 (Colombia), since it is
awaiting information and observations from the governments concerned. All these cases
relate to complaints submitted since the last meeting of the Committee.

Observations requested from governments

6. The Committee is ill awaiting observations or information from the governments
concerned in the following casess Nos 2241 (Guatemala), 2265 (Switzerland),
2392 (Chile), 2462 (Chile), 2465 (Chile), 2476 (Cameroon), 2486 (Romania),
2493 (Colombia), 2529 (Belgium), 2531 (Argentina), 2532 (Peru), 2533 (Peru),
2534 (Cape Verde), 2535 (Argentina), 2536 (Mexico), 2539 (Peru), 2541 (Mexico),
2543 (Estonia), 2544 (Nicaragua), 2545 (Norway), 2546 (Philippines), 2547 (United
States), 2548 (Burundi), 2549 (Argentina) and 2550 (Guatemala).

GB299-4-1-2007-06-0008-1-En.doc 1
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Observations requested from complainants

7. The Committee is still awaiting observations or information from the complainant in the
following case: No. 2268 (Myanmar).

Partial information received from governments

8. In Cases Nos 1787 (Colombia), 2177 (Japan), 2183 (Japan), 2203 (Guatemaa),
2295 (Guatemala), 2317 (Republic of Moldova), 2341 (Guatemala), 2384 (Colombia),
2434 (Colombia), 2445 (Guatemala), 2450 (Djibouti), 2470 (Brazil), 2478 (Mexico),
2490 (Costa Rica), 2494 (Indonesia), 2498 (Colombia), 2513 (Argentina), 2516 (Ethiopia),
2519 (Sri Lanka), 2522 (Colombia) and 2540 (Guatemala), the governments have sent
partia information on the allegations made. The Committee requests all these governments
to send the remaining information without delay so that it can examine these cases in full
knowledge of the facts.

Observations received from governments

9. As regards Cases Nos 2248 (Peru), 2254 (Bolivarian Republic of Venezuela),
2355 (Colombia), 2356 (Colombia), 2361 (Guatemala), 2362 (Colombia), 2400 (Peru),
2422 (Bolivarian Republic of Venezuela), 2457 (France), 2472 (Indonesia), 2492
(Luxembourg), 2501 (Uruguay), 2518 (Costa Rica), 2527 (Peru), 2530 (Uruguay), 2538
(Ecuador), 2542 (Costa Rica) and 2551 (El Savador), the Committee has received the
governments observations and intends to examine the substance of these cases at its next
meeting.

Urgent appeals

10. As regards Cases Nos 2262 (Cambodia), 2449 (Eritrea), 2497 (Colombia),
2499 (Argentina), 2512 (India), 2515 (Argentina), 2517 (Honduras), 2520 (Pakistan),
2524 (United States) and 2526 (Paraguay), the Committee observes that, despite the time
which has elapsed since the submission of the complaints, it has not received the
observations of the governments. The Committee draws the attention of the governments
in question to the fact that, in accordance with the procedural rules set out in paragraph 17
of its 127th Report, approved by the Governing Body, it may present a report on the
substance of these cases if their observations or information have not been received in due
time. The Committee accordingly requests these governments to transmit or complete their
observations or information as a matter of urgency.

Article 26 complaints

11. The Committee is awaiting the observations of the Government of Belarus in respect of its
recommendations relating to the measures taken to implement the recommendations of the
Commission of Inquiry.

12. Asregards the article 26 complaint against the Government of the Bolivarian Republic of
Venezuela, the Committee recalls its recommendation for a direct contacts mission to the
country in order to obtain an objective assessment of the actual situation.

2 GB299-4-1-2007-06-0008-1-En.doc
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Transmission of cases to the Committee of Experts

13. The Committee draws the legislative aspects of the following cases to the attention of the
Committee of Experts on the Application of Conventions and Recommendations: Nigeria
(Case No. 2432), Philippines (Case No. 2488) and United Kingdom (Jersey) (Case
No. 2473).

Effect given to the recommendations of
the Committee and the Governing Body

Case No. 2414 (Argentina)

14. The Committee last examined its case at its March 2006 meeting [see 340th Report,
approved by the Governing Body at its 295th Session, paras 274-293] and, on that
occasion, noting that the documentation the Government had attached to its reply showed
that the Provincial Education Council (CPE) of Neuquén province had adopted a new
resolution (record No. 2503-37259/02) declaring resolution No. 163 of 2002 null and void,
removing from resolution No. 1550 of 1999 the obligation to inform on those participating
in stoppages, and recognizing that the directors of establishments or anyone in charge
thereof may, in the context of protest days, freely exercise the right to strike without any
sanction whatsoever, the Committee noted with interest the new resolution of the CPE and
regquested the Government to report on the implementation of the resolution.

15. In a communication of 30 November 2006, the Government states that, first of al, it
should be pointed out that the document referred to in the Committee’ s recommendation is
not, strictly speaking, a resolution (record No. 2503-37259/02), rather it is a draft
resolution prepared by the representatives of the Educational Workers Association of
Neuguén (ATEN) members of the deliberative body of the CPE, which did not receive the
number of votes required to become a legal provision. Therefore, the draft resolution
attached to the file before this body, and which is referred to in the recommendation, is
merely an initiative of the representatives of the trade union, who, in turn, belong to the
group presenting the complaint to the ILO. The said draft has not been approved by the
aforementioned body, it has not received the majority support of members that is required
if a draft resolution is to become a legal provision, neither was it assigned a resolution
number nor did it undergo the relevant process of formalization and therefore it does not
fulfil the minimum legal requirements.

16. The Government states that article 3 of Act No. 242/61 establishes that:

The Provincial Education Council shall be composed: (a) of a chairperson and two
committee members, one belonging to the primary education branch and another to one of the
other branches of education, appointed by the executive authority; (b) of two committee
members directly elected by active teaching staff, one of whom shall belong to the primary
education branch and another to one of the other branches of education; (c) of a committee
member representing the consejeros escolares (education councillors), elected at a joint
meeting of all the members of the said councils from among those members by a simple
majority.

The Government states that, through their representatives, trade union organizations have
the opportunity to propose, evaluate, examine and finally decide on educational and
management matters brought to their attention. Thus, on 11 February 2004, the deliberative
body, at the suggestion of those of its members representing the trade union organization,
addressed the issue in question, but despite doing so, the mgjority vote necessary to declare
resolution No. 163 of 2002 null and void (removing from resolution No. 1550 of 1999 the

GB299-4-1-2007-06-0008-1-En.doc 3
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17.

18.

19.

obligation to inform on those participating in stoppages, and recognizing that the directors
of establishments or anyone in charge thereof may, in the context of protest days, freely
exercise the right to strike without any sanction whatsoever) was not achieved. Thus, as the
issue in question was not addressed in a way that met with the requirements established by
law, this party is able to state that the procedure carried out did not give rise to avalid act of
the administration.

With a view to the Committee issuing another opinion, the Government states that the
recommendation it made is based on a provision that, in the eyes of the province, is null
and void, and it should be pointed out that, to date, the facts and legislation in place when
the complaint lodged by the Confederation of Education Workers of Argentina (CTERA)
and ATEN was contested have not changed, and resolution No. 163/02 is still currently in
full force. Furthermore, the Government states that there are administrative proceedings
pending regarding non-compliance with resolution No. 163/02. Finaly, it should be
pointed out that the original reason for establishing resolution No. 163/02 was to prioritize
the right to work of those workers who do not support industrial action and fundamentally
to safeguard the social function of schools within the current economic and socio-cultural
context of the province, taking into account the operation of school dinner halls, on which
alarge proportion of the children in this district depend for food and the consequent need
for school directors to keep their schools open in order to provide this service.

The Committee notes this information, in particular, the fact that the resolution (record
No. 2503-37259/02) was merely a draft resolution, which was not approved. The
Committee recalls that the complainant organizations had objected to resolutions
Nos 1550 of 1999 and 163 of 2002, adopted by the Provisonal Education Council (CPE)
of Neuguén province, because they considered that these resolutions prohibit the directors
of educational establishments in the province from exercising the right to strike by
requiring them to be present at the establishment whenever protest days are taking place,
while at the same time requiring them to draw up a list of those members of staff who
participate in a stoppage [see 340th Report, para. 290]. The Committee recalls its
statement to the effect that “ While the Committee has found that the education sector does
not consgtitute an essential service, it has held that principals and vice-principals can have
their right to strike restricted or even prohibited.” [see Digest of decisions and principles
of the Freedom of Association Committee, fifth (revised) edition, 2006, para. 588]. The
Committee also stresses that it has emphasized the fact that essential services or civil
service workers deprived of the right to strike should benefit from appropriate guarantees
designed to safeguard their interests. In these circumstances, the Committee requests the
Government to inform it whether the workers affected by the resolutions in question can
have recourse to conciliation or arbitration procedures that have the confidence of all the
parties, in order to protect their interests.

Finally, the Committee requests the Gover nment to keep it informed regarding the judicial
procedure under way against resolution No. 163/02, to which it refersinits reply.

Cases Nos 2188 and 2402 (Bangladesh)

20.

21.

The Committee examined these cases, which concern the alleged anti-union discrimination
and intimidation of trade union members and leaders of the Bangladesh Diploma Nurses
Association (BDNA), at its March and November 2006 meetings [see 340th Report,
paras 21-26 and 343rd Report, paras 22—27], respectively.

In respect of Case No. 2188, the Committee requested the Government to consider
ingtituting an independent investigation into the dismissal of Ms Bhattacharjee and
envisage dropping its appeal against her reinstatement. It further reiterated its firm hope
that the Appellate Divison would issue a judgement in conformity with freedom of
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association principles confirming the High Court decision reinstating her in her job with
full benefits and requested the Government to provide it with a copy of the decision of the
Appellate Division once it is issued. The Committee further requested the Government to
provide information in respect of the warnings issued to ten union officials of the BDNA
executive committee and the Committee’'s recommendation that the Government give
appropriate directions to the management of Shahid Sorwardi Hospital so that these
warnings are withdrawn. Finally, the Committee urged the Government to conduct an
independent inquiry into: (1) the reasons for the disciplinary proceedings brought against
Manimala Biswas, Akikara Akter, Kohinur Begum, Khadabox Sarker, Delwara
Chowdhury, Jasmin Uddin and Provati Das, seven trade union leaders of the BDNA, and if
it is found that they are related to the trade union activities of these leaders, to ensure that
they were withdrawn without delay; and (2) the reasons for the transfer of Sabina Y aesmin
and Md. Sazzad Hossanin and if it is found that they were imposed due to their trade union
activities, to take appropriate measures to redress the anti-union discrimination.

22. In respect of Case No. 2402, the Committee requested the Government to transmit a copy
of the decision of the Appellate Division of the Supreme Court in respect of the transfer of
four nurses (Ms Krishna Beny Dey, Ms Israt Jahan, Mr Golam Hossain and
Mr Kamaluddin) and to conduct an independent investigation into all allegations of anti-
union discrimination suffered by the officials and members of the BDNA and, if these
allegations are found to be true, to provide redress for the damages suffered.

23. By its communication dated 28 February 2007, the Government transmits a copy of its
previous observations in these cases. With regard to Case No. 2188, the Government
indicates that following an appointment of a new Advocate on Record, the Attorney
Genera has decided that the dismissal order of Ms Bhattacharjee may be considered and
communicated this decision to the relevant department. As concerns Case No. 2402, the
Government asserts, once again, that the transfer orders of four staff nurses were issued in
the public interest and indicates that following the decision of the Appellate Division of the
Supreme Court, the four nurses joined their posts to which they were transferred.

24. The Committee deplores the lack of action by the Government to give effect to its
recommendations and the absence of substantive information to its request since the first
examinations of these cases. The Committee emphasizes that the Government should
recognize the importance for their own reputation of formulating detailed replies to the
allegations brought by the complainant organizations, so as to allow the Committee to
undertake an objective examination [see Digest of decisions and principles of the
Freedom of Association Committee, fifth edition, 2006, para. 24] and strongly urges the
Government to be more cooperative in the future.

25. Referring to its previous examinations of these cases, the Committee once again
emphasizes that one of the fundamental principles of freedom of association is that
workers should enjoy adequate protection against all acts of anti-union discrimination in
respect of their employment, such as dismissal, demotion, transfer or other prejudicial
measures. Where cases of alleged anti-union discrimination are involved, the competent
authorities dealing with labour issues should begin an inquiry immediately and take
suitable measures to remedy any effects of anti-union discrimination brought to their
attention [see Digest, op. cit., para. 835]. The Committee deeply regrets that the
Government has maintained its appeal against the reinstatement of Ms Bhattacharjee over
several years now and with numerous procedural delays, including the changing of the
Advocate on Record, without making an attempt to carry out an independent investigation
into the circumstances of her dismissal to determine whether there had been anti-union
discrimination, as the Committee had previously requested. The Committee, therefore,
once again strongly urges the Government to conduct independent investigations
immediately into all allegations of anti-union discrimination suffered by the officials and
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members of the BDNA, including the dismissal of Ms Bhattacharjee, the disciplinary
proceedings brought against seven trade union leaders of the BDNA (Manimala Biswas,
Akikara Akter, Kohinur Begum, Khadabox Sarker, Delwara Chowdhury, Jasmin Uddin
and Provati Das) and the transfer of Sabina Yaesmin and Md. Sazzad Hossanin and ten
senior trade union leaders of the BDNA, as alleged by the complainant in Case No. 2402.
If these allegations are found to be true, the Committee requests the Government to take
the necessary measures to redress the anti-union discrimination and to provide
appropriate remedy for the damages suffered. It further requests the Government to keep it
informed of the outcome of the investigations.

26. The Committee once again requests the Government to transmit copies of the decision of
the Appellate Division of the Supreme Court in respect of the transfer of four nurses,
leaders of the BDNA (Ms Krishna Beny Dey, Ms Israt Jahan, Mr Golam Hossain and
Mr Kamaluddin) and the decision of the Appellate Division in respect of dismissal of
Ms Bhattacharjee.

27. Finally, the Committee requests the Government to provide information in respect of the
warnings issued to ten union officials of the BDNA executive committee and the
Committee’s recommendation that the Government give appropriate directions to the
management of Shahid Sorwardi Hospital so that these warnings are withdrawn.

Case No. 2239 (Colombia)

28. The Committee last examined this case at its meeting in November 2006 [see 343rd Report,
paras 59-61]. On that occasion, the Committee requested the Government to send its
observations regarding the allegations presented by the National Union of Workers in the
Weaving, Textiles and Clothing Industry (SINALTRADIHITEXCO) concerning the unilateral
termination by Tejicondor of the signed collective agreement following its merger with
Fabricato, and refuting the Government's statement that the agreement signed by the
Tejicondor workers was applied to these workers following the merger between Tejicondor
and Fabricato until it expired. The Committee notes that in its communications dated
26 October 2006 and 21 March 2007, the Government states that the company should apply the
collective agreement concluded with SINDELHATO (the trade union that existed in Fabricato
at the time of the merger, and represented more than 50 per cent of the workers) in accordance
with the decision of the judicia authorities in the courts of first and of second instance.
However, the Committee observes that in the ruling of the High Court of Medellin on the
lawsuit presented by SINALTRADIHITEXCO and supported by the Government, the court
upheld the ruling of the court of first instance on 2 August 2005, concluding that the two
agreements in force before the Fabricato—Tejicondor merger should be applied within the
company: the agreement concluded with SINALTRADIHITEXCO and the one concluded with
SINDELHATO. The Committee notes that SINDELHATO later became the magjority
organization and therefore the company bargained the new collective agreement with it and not
with SINALTRADIHITEXCO. In these circumstances, the Committee requests the
Government to carry out an investigation in order to determine whether the company actually
applied the collective agreement signed with SNALTRADIHITEXCO while it was in force, and
if this is not the case, it should adeguately compensate the trade union for the agreed union
dues and benefits that it did not receive during the time the collective agreement was in force.

Case No. 2396 (El Salvador)

29. When it last examined this case at its meeting in November 2006, the Committee made the
following recommendation [see 343rd Report, para. 648]:
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30.

31

32.

33.

35.

36.

Deeply regretting the killing of the trade union leader José Gilberto Soto, the Committee
emphasizes that it is essentia to bring the guilty parties to justice and requests the
Government, as a matter of urgency, to keep it informed of the criminal proceedings currently
under way. It expects that the plaintiffs will be granted access to all the elements of the case
file, that the investigation will be completed and the deficiencies reported by the ICFTU, if
proven true, be rectified, without any attempts to obstruct the work of the Human Rights
Ombudsman, and that the proceedings will be concluded in the near future.

In its communication dated 18 January 2007, the Government states, in relation to the case
of Mr Jose Gilberto Soto, that it condemned the crime from the outset and that the relevant
investigations have been launched to find the criminals responsible for this deplorable act.
To that end, the Government has made available al the necessary resources to conduct a
serious, in-depth and impartial investigation with a view to identifying those responsible
for the murder of Mr Soto, as well as their motives, and to ensuring that they are tried and
duly punished. The Government therefore categoricaly reects the assertions of the
Salvadorian Inter-Union Committee (CIEL), supported by the International Confederation
of Free Trade Unions (ICFTU), in its communication dated 28 February 2006 [see
343rd Report, paras 638 and 639]. The Government states that it is sending the
observations requested in order to repudiate these complaints.

The complainant bases its complaints on seven conclusions taken from the report of the
Human Rights Ombudsperson, Ms Beatrice Alamanni de Carrillo, on Mr Gilberto Soto's
case.

It must be clarified, in regard to this report, that the investigation carried out by the Office
of the Human Rights Ombudsperson presented certain information as fact, due to alack of
communication with those responsible for the case, whereas scientific evidence
disapproved it.

With regard to the management of the crime scene which was open (i.e. people could
access it easily asit was in a public area), when the national civil police arrived there were
aready many local residents and onlookers present. The bicycle and other material
evidence were legally seized under article 180 of the Code of Pena Procedure and now fall
under police jurisdiction.

Regarding the aleged sexual abuse of the accused by the agents of the authorities, it
should be noted that the defendant, Santos Sanchez Ayala, underwent a physical
examination which showed that he had not been subjected to any form of abuse. It was
thereby procedurally determined that the defendant, Sdnchez Ayala, was lying when he
said that he had been sexually abused. In similar circumstances, an examination was aso
carried out on the defendant, Herbert Ramirez, even though he did not request it at his
initial hearing; the result was also negative, showing that he had not suffered the alleged
sexua abuse.

It should be noted that it is a fact that one of the witnesses withdrew during the identity
parade of the suspects because the witness's relatives received threats from one of the
direct perpetrators of the crime and from his relatives and members of the same gang
(Mara Dieciocho). The intimidation suffered by the witness was revealed at the public
hearing at which the witnesses spoke of these threats and the reason for his behaviour.

With regard to the statement referring to the use of anonymous or confidential sources, it
must be made clear that these are used to guide the investigation, through the formulation
of hypotheses to be proven by other evidence so that a conclusion to the case can be
drawvn. We can therefore affirm that the information or circumstances provided by
informants about a crime do not congtitute proof, but supply information on verified
evidence which make the preliminary investigation possible.
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37.

38.

39.

40.

41.

42.

43.

The informer is simply a mediate witness offering information during the trial as an
intermediary or infiltrator helping to obtain information. In this case, the movements of the
accused were investigated. One of the informants said that Herbert Joel Ramirez Gémez's
firearm (the murder weapon) had been seized. This information was corroborated by the
ballistic expert's evidence, which was established as preliminary evidence by the First
Criminal Court of Usulutan, and the statement of the informant was thereby confirmed,
since the firearm seized from Ramirez Gomez fired the bullets which killed Mr José
Gilberto Soto.

Furthermore, the total secrecy that was imposed on the legal proceedings was because of
the actions of the Office of the Human Rights Ombudsperson employees. The support
officer of that institution offered to send the witnesses to Canada or Australia if they
changed their statements, saying that he could obtain asylum for them and their families.
This is proved by the opening of investigations for bribery against the support officer of
the Office of the Human Rights Ombudsperson.

During interviews with the victim's family members, no pressure was exerted.
Furthermore, when Ms Maria Soto was interviewed, members of the International
Brotherhood of Teamsters were present; they read the statement before it was signed, afact
which can be corroborated, since the statement is registered with the Court of Justice of
Usulutén with their signatures affixed.

It is important to mention that the investigation carried out by the Elite Division against
Organized Crime (DECO) of the national civil police was able to establish that the motive
for the murder of Mr José Gilberto Soto could be that his wife, Elva Maritza Ortiz Zelaya,
who is resident in the United States, wanted to take revenge for being subjected to
domestic violence.

Ms Arely Soto (the victim’s sister) and her husband, Carlos Chacon (the victim’s brother-
in-law), confirm this hypothesis in their respective statements given to different police and
legal authorities by hinting at the problems between José Gilberto Soto and Elva Maritza
Ortiz Zelaya (the victim’'s wife). Carlos Chacon states that he listened to a message
recorded on the answering machine of one of the victim's telephones in which the victim's
wife was insulting the victim. He also stated that he overheard a telephone conversation
between them in which they were arguing.

On ajudicial level the case is not concluded, however, the fina ruling found Herbert Joel
Ramirez guilty of the crime. With regard to the two suspects who were acquitted, the
public prosecutors on the case expressed their disagreement with the ruling and gave notice
of appeal to the high court: the case will now go before the criminal court of the Supreme
Court of Justice.

These observations concur with the reports drafted by the Attorney-General’s Office and
the Elite Division against Organized Crime (DECO). It is clear that the motive for the
murder of Mr José Gilberto Soto is not connected with any trade union activity, i.e. the
motive is not related to his labour activities. For this reason, with all due respect the
Government asks the Committee on Freedom of Association to consider this case closed,
since the alleged crimes do not constitute a violation of trade union rights.

The Committee notes the Government’ s information and in particular that the (final) legal
verdict finds Herbert Joel Ramirez guilty of the murder of the trade union leader, José
Gilberto Soto, and that the public prosecutors have given notice of appeal to the high court
against the acquittal of the other two suspects. The Committee notes that the Government’ s
reply states that the police believe the motive for the murder of Mr José Gilberto Soto
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could be that his wife, Elva Maritza Ortiz Zelaya (who is resident in the United Sates),
wanted to take revenge for being subjected to domestic violence.

45. The Committee regrets once again the murder of this trade union official and requests the
Government to send it the judgement without delay, as well as any other decision or ruling
relating to the high court appeal mentioned by the Government. The Committee invites the
complainant organizations to present their comments on the Government’s statements, if
they so wish.

Cases Nos 2017 and 2050 (Guatemala)

46. The Committee last examined these cases at its meeting in March 2006 [see 340th Report,
paras 98—100] and on that occasion:

(i) with respect to the alegations concerning the Banco de Crédito Hipotecario Nacional
(anti-union dismissals and suspensions), the Committee recalled that the Government
had provided information about action being taken by the negotiating committee in
respect of these alegations and requested the Government to keep it informed of the
progress made by that committee;

(i)  with respect to the allegations relating to the Tamport S.A. company (dismissals due to
the company's closure), the Committee requested the Government to inform it of the
final results of the legal proceedings under way;

(iii) with regard to the dismissals from the La Exacta and/or San Juan El Horizonte farm, in
respect of which reinstatement had been ordered, the Committee requested the
Government to keep it informed of the reinstatement proceedings under way;

(iv) with regard to the murder of Mr. Baudillo Amado Cermefio Ramirez in December 2001,
the Committee requested the Government to send it the ruling handed down in that
respect;

(v) with regard to the allegations concerning the kidnapping of and assaults and threats
against the trade unionist of the Santa Maria de Lourdes farm, Mr. Walter Oswaldo Apen
Ruiz, and his family, the Committee requested the Government to send its observations
and to ensure that the safety of the trade union member, which had been threatened, was
guaranteed; and

(vi) with regard to the allegations relating to the murder of trade union members Efrain
Recinos, Basilio Guzméan, Diego Orozco and José Garcia Gonzdles, the injuries to 11
workers and the detention of 45 workers of the La Exacta and/or San Juan El Horizonte
farm, the Committee urged the Government to send information in this respect without
delay.

47. In its communications dated 29 May, 16 October and 29 December 2006, the Government
reports that:

— Information was requested from the District Prosecutor of the Government
Prosecutor’'s Office of the municipality of Coatepeque in the department of
Quetzaltenango regarding the aleged violence at the La Exacta farm (following the
dismissals carried out by the company, the workers and their families decided to
occupy the company’s premises peacefully in order to press for the reinstatement of
the dismissed workers. The occupation lasted 35 days, ending on 24 August 1994,
when the employer, with private police officers who were supported by the army and
the nationa police, evicted the farmers, killing three, arresting 45 and injuring 11).
The Prosecutor’s Office reported that the murder of the three trade unionists and the
offences of coercion and usurpation involving other trade unionists was being
processed, that various steps had been taken and that some of the trade unionists had
been granted bail. In October 1996 the competent judge ordered the provisional
closure of the case in favour of the trade unionists due to the offences of triple
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homicide, inflicting injury, abuse of authority, coercion and usurpation. In 2001, the
Government-Prosecutor’ s Office requested that the investigation be reopened, which
the first instance court judge allowed. At present, the case is in the investigation
phase, the examining magistrate having summoned the trade unionists pending the
first statement on the aforementioned offences. The Committee notes this information,
regrets the excessive delay in the investigation and requests the Government to keep it
informed on the final result of thetrial.

With regard to the allegations relating to the Tamport SA company, the Ministry of
Labour and Social Welfare requested information regarding this case from the
Seventh Labour and Social Welfare Court, which reported that the decision of
20 February 2006 rejected the company’s objections and that the case was closed on
8 March 2006 because the workers stated that it was no longer in their interest to
negotiate the list of claims. On 29 March 2005, the judicial authority ordered the
definitive seizure of the machinery belonging to the company and on 9 March it
ordered the definitive seizure of the property of Ms Dora Elizabeth Tanchez Portillo,
legal representative and shareholder of Tamport SA, who died on 24 October 2005.
The Court was informed of this on 7 November 2005. The seized goods have not
been sold because the deceased’ s probate proceedings representative has to be legally
appointed by the claimants. The Committee notes this information and hopes that the
workers in question will receive the appropriate compensation and benefits in law
once the company’ s property has been sold.

With respect to the dlegations concerning the Banco de Crédito Hipotecario
Nacional, it should be noted that the negotiating committee, set up in 2002, was
unsuccessful, due to the employer’s lack of political will, and therefore the Ministry
of Labour could not mediate. Despite the fact that the committee could not fulfil its
task, the Ministry of Labour and Social Welfare, through the Tripartite Committee on
International Labour Affairs and the rapid response mechanism for examining cases
recommended by the 2004 direct contacts mission, intervened to resolve the labour
conflict at the request of the workers. The workers and employers were invited to a
conciliation meeting, where it was agreed that a bipartite conciliation committee
should be set up, composed of one employers representative and one workers
representative from the Tripartite Committee on International Labour Affairs. As a
result of these efforts, bipartite meetings were held and progress was made on the
points for discussion; however, because of an anti-bank bulletin published by the
trade union, the employers withdrew from the bipartite committee and all further
conciliation meetings were cancelled. After these events, the parties were urged to
continue the conciliation meetings, but only the workers expressed a desire to do so;
the bank’s management did not reply. A workers' representative from the Tripartite
Committee subsequently reported that the problems continued between the trade
union and the bank’ s management and it was therefore requested that the bank again
be sent communications urging it to reconsider its position. The Committee notes this
information. The Committee deeply regrets that after the extensive period that has
elapsed since the allegations of anti-union dismissals and suspensions, the facts have
yet to be clarified. The Committee requests the Government to carry out a detailed
independent investigation without delay into these events and, if they are found to be
of an anti-union nature, to take the necessary measures to reinstate the dismissed
workers.

48. Finally, the Committee requests the Government to send without delay the information

requested regarding: (a) the reinstatement proceedings of the workers dismissed from the
La Exacta and/or San Juan El Horizonte farm; (b) the ruling regarding the murder of
Mr Baudillo Amado Cermefio Ramirez, and (c) the kidnapping of, and assaults and threats
against, the trade unionist Walter Oswaldo Apen Ruiz and his family. Taking into account
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the seriousness of these issues, the Committee urges the Government to ensure that a
prompt judicial investigation into these acts of violence is carried out and hopes that the
guilty parties will be punished.

Case No. 2259 (Guatemala)

49.

50.

5l

At its November 2006 meeting, the Committee made the following recommendations
regarding the matters which remained pending [see 343rd Report, paras 88-91]:

With regard to the dismissal of Ms Edna Violeta Diaz Reyes, an official of the Trade
Union of Workers of the Secretariat of Public Works of the First Lady of the Republic and to
the acts of discrimination against Ms Cobox Ramon, “... given the Government’s information
with regard to the situation of Ms Cobox Ramon to the effect that although proceedings are
under way, the social partners concerned are willing to resolve the issue through conciliation,
the Committee requests the Government to indicate whether that includes the alleged acts of
anti-union discrimination against Ms Cobox Ramén and Ms Diaz de Reyes, as the
Government does not refer to these, and to keep it informed of any agreement reached.”

As regards the undertaking by the Union of Independent Traders of the Central Campus
of the University of San Carlos of Guatemala (SINTRACOMUSAC) and the University to
resolve, by means of a direct agreement, the dispute between them, the Committee noted that
according to the most recent communication of the Trade Union of Workers of Guatemala
(UNSITRAGUA), not only has no agreement been reached, but the University, in addition,
insists on negotiating with individual union members. “The Committee requests the
Government to take the necessary steps to ensure that the parties reach a direct agreement to
end the collective dispute between them, in accordance with their undertaking, and to ensure
that negotiation with individual workers is not detrimental to collective negotiation with the
trade union organization.”

The Committee requested the Government to send observations with regard to: “(a) the
allegations concerning illegal dismissals, disciplinary proceedings, dismissals without just
cause on grounds of reorganization, and transfers intended to force members of
UNSITRAGUA at the Office of the Attorney-General of the Nation to resign, in connection
with which it had requested the Government to keep it informed of any pending judicial
decisions and inform it as to whether the other dismissed or transferred workers had initiated
legal or administrative proceedings and, if so, to inform it of the decisions taken; and (b) the
alleged supervision and interference by the State in the management of trade union funds, in
connection with which the Committee had requested the Government to ensure that the
functions of the Superintendent for Tax Administration were brought into line with the
principles relating to the financial autonomy of trade union organizations, and, in consultation
with the trade union confederations, to modify the legislation as necessary in this direction,
and to keep it informed of measures taken in this respect.”

In its communication of 13 June 2006 (received in January 2007), the Government states,
with regard to the alegations relating to the Secretariat of Public Works of the First Lady
of the Republic (SITRASEC), that, in the course of a labour inspection, the representative
of the workers indicated that dismissals of members of the executive committee of the
trade union and the advisory council, who enjoyed immunity as a result of their posts, had
been carried out in 2004 without due process having been followed and that the secretariat
had been summoned before the judicial authority while proceedings were ongoing. They
added that the present authorities of the secretariat had not taken reprisals since they took
up their functions in February 2006 and had shown that they were open to dialogue. The
employer’s side informed the labour inspectors that, prior to sitting down at the negotiating
table, they sought information and alternatives that would alow them to take a fair
approach with regard to the staff, disregarding the actions of the previous administration
and respecting legal proceedings under way, as well as freedom of association.

In its communication dated 13 February 2007, the Government also states with regard to
the Trade Union of Workers of the Secretariat of Public Works of the First Lady of the
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Republic (SITRASEC) and the dismissal of trade union official Edna Violeta Diaz Reyes,
that on 10 October 2005 the National Civil Service Board upheld the complaint of the said
person concerning her dismissal on the grounds of her position as atrade union official.

52. The Committee notes this information with satisfaction and requests the Government to
confirm that the trade union official Edna Violeta Diaz Reyes has been effectively
reinstated in the post she formerly occupied. The Committee also requests the Gover nment
to report in particular on the situation of the trade unionist Ms Cobox Ramon (given that
in its reply, the Government does not refer specifically to the said individual) and on the
situations of other members of the executive committee of the trade union dismissed in
2004.

53. Finally, the Committee deplores the fact that the Government has not sent information
regarding the other issues pending regarding: (a) actions preventing collective bargaining
in the University of San Carlos de Guatemala and the need for the authorities to take steps
to ensure that the parties reach an agreement that puts an end to the existing collective
dispute; (b) the allegations concerning illegal dismissals, disciplinary proceedings,
dismissals without just cause in connection with reorganization, and transfers intended to
force workers belonging to UNSTRAGUA in the Office of the Attorney-General of the
Nation to resign, in connection with which it had requested the Government to keep it
informed of any pending judicial decisions and inform it as to whether the other dismissed
or transferred workers had initiated legal or administrative proceedings and, if so, to
inform it of the decisions taken; and (c) the alleged supervision and interference by the
Sate in the management of trade union funds, in connection with which the Committee had
requested the Government to ensure that the functions of the Superintendent for Tax
Administration were brought into line with the principles relating to the financial
autonomy of trade union organizations, and, in consultation with the trade union
confederations, to modify the legislation as necessary in this direction, and to keep it
informed of measures taken in this respect. The Committee once again urges the
Government to keep it informed of these three issues.

Case No. 2413 (Guatemala)

54. The Committee last examined this case at its November 2006 meeting. On that occasion,
the Committee made the foll owing recommendations [see 343rd Report, para. 858]:

(8 As regards the events that took place during the demonstrations on 14 March 2005
(according to the complainant, the national civil police intervened during the event and
started to fire tear gas at the demonstrators while, according to the Government, a
disturbance of public order occurred during the demonstration and private property was
damaged), the Committee regrets that the independent investigation it requested has not
been carried out and urges the Government to take immediate steps to initiate such an
investigation. The Committee requests the Government to keep it informed of the
outcome of this investigation.

(b) Asregards the alleged arrest warrants against the leaders who organized the protest of
14 March 2005, the Committee requests the complainant to communicate the names of
the trade union leaders in question to enable the Government to carry out the appropriate
investigation.

(c) Asregards the alleged repression on 15 March 2005 by members of the national army
and of the national civil police of demonstrators from trade unions and other
organizations, resulting in the death of Juan Esteban L6pez, leader of the Committee of
Peasant Unity and member of the National Coordination of Peasant Organizations, and
of the workers José Sanchez Gémez, Pedro Pablo Domingo Garcia and Miguel Angel
Veladsquez Diaz, and in serious injuries to a further 11 workers (named by the
complainant), the Committee deeply regrets that, with alleged events as serious as these,
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(d)

(€)

(f)

(9)

(h)

(i)

()

the investigation it requested has still not been launched, and urges the Government to
take stepsto initiate such an investigation immediately.

As regards the alleged disrespectful statements by the President of the Republic in the
media about trade union leaders and violence against participants in the demonstrations,
the Committee once again requests the Government to take steps to initiate the
investigation it requested and to keep it informed of the outcome.

As regards the allegations with regard to the appeal lodged by the enterprise to revoke
the resolution recognizing legal personality and approving the by-laws of the Trade
Union of Workers of the Finca EI Cébano Ingenio Magdalena SA (SITRAFECIMASA)
and the resolution of the Ministry of Labour which, disregarding the rules of due
process, modified the name of the trade union by deleting the reference to Ingenio
Magdalena SA, the Committee requests the Government to send it a copy of Order No.
48-2005, together with a copy of the resolution referred to by the complainant and the
relevant labour inspection report, indicating why the workers who formed the trade
union were not interviewed during the inspection.

As regards the allegations concerning the dismissal of 23 workers who attempted to
establish a trade union at the Finca El Cébano (it is aleged that court reinstatement
orders exist and have been ignored by the enterprise), the Committee regrets that the
Government has not sent its observations on this matter and requests the Government to
carry out an investigation without delay and, if judicial orders for the reinstatement of
dismissed trade union members are found to exist, to take steps to ensure immediate
compliance with these orders. The Committee requests the Government to keep it
informed in thisregard.

As regards the allegations concerning the dismissal of five workers belonging to the
Trade Union of Workers of the municipality of San Juan Chamelco, department of Alta
Verapaz (it is aso alleged that the judicial authorities ordered the reinstatement of the
dismissed workers, but that the municipality refused to comply with the order), the
Committee regrets that the Government has not sent its observations on this matter and
urges the Government to carry out without further delay an investigation and, if orders
for the reinstatement of dismissed trade union members are found to exist, to take steps
to ensure immediate compliance with these orders and to keep it informed in this regard.

Asregards the alleged dismissal of aworker belonging to the Trade Union of Workers of
the San Vicente Tuberculosis Sanatorium, in violation of the provisions of the collective
agreement on working conditions, the Committee regrets that the Government has not
sent its observations on this matter, expects that the judicial proceedings currently under
way will soon be concluded, and urges the Government to keep it informed of the
outcome.

As regards the aleged dismissal of two workers belonging to the Trade Union of
Workers of the municipality of EI Tumbador, San Marcos, in the context of a collective
dispute during the negotiation of a collective agreement on working conditions, the
Committee regrets that the Government has not supplied its observations on this matter
and requests it to take steps to conduct an investigation into the alleged events and to
keep it informed in this regard.

As regards the alleged lockout at Bocadelli SA following the submission of a draft
collective agreement by the enterprise’s trade union, the Committee requests the
Government to continue taking steps to bring about an agreement between the parties,
expects that the abovementioned judicial proceedings currently under way will soon be
concluded, and requests to be kept informed in this regard.

55. The Government sent observations in communications dated 22 November, 11 and
18 December 2006, and 12 January and 16 April 2007.

56. As regards the events that took place during the demonstrations on 14 March 2005
(according to the complainant organization, the national civil police intervened during the
event and started to fire tear gas at the demonstrators while, according to the Government,
a disturbance of public order occurred during the demonstration and private property was
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damaged), the Committee notes that, according to the Government, the criminal
investigation which was launched is currently ongoing. Given that more than two years
have already passed since the events occurred and recalling that justice delayed isjustice
denied [ see Digest of decisions and principles of the Freedom of Association Committee,
fifth (revised) edition, 2006, para. 105], the Committee requests the Government to take all
the measures in its power to ensure that the said investigation clarifies the facts and
identifies those responsible in the near future.

57. The Committee requested the complainant organization to communicate the names of the
trade union leaders for whom arrest warrants had been issued, in order to enable the
Government to carry out the appropriate investigation. The Committee regrets that the said
information has not been sent and requests the complainant organization to send it without
delay.

58. Asregards the aleged repression on 15 March 2005 by members of the national army and
of the national civil police of demonstrators from trade unions and other organizations,
resulting in the death of Juan Esteban Ldpez, leader of the Committee of Peasant Unity and
member of the Nationa Coordination of Peasant Organizations, and of the workers
José Snchez Goémez, Pedro Pablo Domingo Garcia and Miguel Angel Veasguez Diaz,
and in serious injuries to a further 11 workers, the Committee notes the Government’s
statement to the effect that a criminal investigation is ongoing. The Committee requests the
Government to take the necessary measures to ensure that the said investigation is
completed in the near future, in order to clarify the facts and identify those responsible.

59. As regards the aleged disrespectful statements by the President of the Republic in the
media about trade union leaders and violence against participants in the demonstrations,
with regard to which the Committee requested that an investigation be initiated and that it
be kept informed in that regard, the Committee regrets that the Government has not kept it
informed in that respect and requests it to do so without delay.

60. As regards the allegations with regard to the appea lodged by the enterprise to revoke the
resolution recognizing legal personality and approving the by-laws of the Trade Union of
Workers of the Finca EI Cébano Ingenio Magdalena SA (SITRAFECIMASA) and the
resolution of the Ministry of Labour which, disregarding the rules of due process, modified
the name of the trade union by deleting the reference to Ingenio Magdalena SA, the
Committee requested the Government to send it a copy of Order No. 48-2005, together
with a copy of the resolution referred to by the complainant and the relevant labour
inspection report, indicating why the workers who formed the trade union were not
interviewed during the inspection. The Committee regrets that the Gover nment has not sent
its observationsin thisregard and requests it to do so without delay.

61. As regards the alegations concerning the dismissal of 23 workers who attempted to
establish a trade union at the Finca El Cobano (it is aleged that court reinstatement orders
exist and have been ignored by the enterprise), the Committee requested the Government
to carry out an investigation without delay and, if judicial orders for the reinstatement of
dismissed trade union members were found to exist, to take steps to ensure immediate
compliance with those orders. The Committee notes the information provided by the
Government to the effect that the workers who were dismissed initiated 14 reinstatement
actions, four of which were successful and the workers involved are awaiting
reinstatement, two were dropped, two were closed and six are pending owing to the
presentation of an amparo action (appea for the protection of constitutional rights). The
Committee requests the Government to ensure that the reinstatements ordered by the
judicial authority are carried out and to keep it informed of devel opments.
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62. As regards the alegations concerning the dismissal of five workers belonging to the Trade
Union of Workers of the municipality of San Juan Chamelco, department of Alta Verapaz,
the Committee requested the Government to carry out without further delay an
investigation and, if orders for the reinstatement of dismissed trade union members were
found to exist, to take steps to ensure immediate compliance with those orders. The
Committee notes with interest that, according to the copies of the reinstatement reports
sent by the Government, the five workers who had been dismissed were reinstated on
18 May 2006.

63. Asregards the alleged dismissal of a worker belonging to the Trade Union of Workers of
the San Vicente Tuberculosis Sanatorium, in violation of the provisions of the collective
agreement on working conditions, the Committee requested the Government to keep it
informed of the outcome of the judicia proceedings under way. The Committee notes with
interest that, on 12 February 2007, the Sixth Judge of the Labour and Social Security Court
in the first economic zone ordered the reinstatement of the dismissed worker in his post.
This measure was implemented on 2 March 2007.

64. As regards the aleged dismissal of two workers belonging to the Trade Union of Workers
of the municipality of El Tumbador, San Marcos, in the context of a collective dispute
during the negotiation of a collective agreement on working conditions, the Committee
requested the Government to take steps to conduct an investigation into the aleged events
and to keep it informed in this regard. The Committee regrets that the Government has not
sent its observationsin this regard and requests it to do so without delay.

65. As regards the aleged lockout at Bocadelli SA following the submission of a draft
collective agreement by the enterprise’s trade union, the Committee requested the
Government to continue to take steps to bring about an agreement between the parties and
requested to be kept informed in this regard. The Committee regrets that the Government
has not sent its observations in this regard and requests it to do so without delay.

66. As regards the allegations contained in the communication of the Trade Union of Workers
of Guatemala (UNSITRAGUA) of 2 October 2006, relating to delays affecting the
registration of the executive committee of the Trade Union of Workers of the Ministry of
the Environment and Natural Resources (SITRAMARN) owing to an application for
revocation lodged by the Ministry of the Environment and Natural Resources, which has
prevented the trade union from initiating a collective bargaining process, despite the fact
that, according to the allegations, Guatemalan legidation establishes that the said appeals
do not have a suspensive effect, the Committee notes with interest that the Government
states that the revocation appeal was rejected and the procedure for the recognition of the
trade union’s legal personality continued, with the members of the executive committee
being registered.

Case No. 2236 (Indonesia)

67. The Committee last examined this case, which concerns allegations of anti-union
discrimination by the Bridgestone Tyre Indonesia Company against four trade union
officers suspended without pay, at its November 2006 meeting. On that occasion, the
Committee noted with concern that four years had elapsed since the complaint of anti-
union discrimination was first made, without any reported progress on these proceedings
and once again urged the Government to ensure that the proceedings for the examination
of alegations of anti-union discrimination against the four trade union officers be
completed without further delay and in a fully impartial manner, regardless of the fact that
the former director-president has since left the country. The Committee also recalled that it
had previoudy noted with regret that the anti-union discrimination and the dismissal
proceedings concerning the four trade union officers had gone ahead simultaneously, and
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68.

69.

70.

71.

requested the Government to inform it of the decision of the Supreme Court with respect to
the appeal made by these trade union officers on the decision of the Nationa
Administrative High Court, as well as to transmit al relevant texts and confirm that no
decision in favour of dismissal would be enforced prior to the resolution of the question of
anti-union discrimination. If the allegations relating to anti-union discrimination were
found to be true, but the trade union officers had already received formal notification of
their dismissals, the Committee once again urged the Government to ensure, in cooperation
with the employer concerned, that the trade union officers are reinstated or, if
reinstatement would not be possible, that they are paid adequate compensation such as to
constitute sufficiently dissuasive sanctions, taking into account the damage caused and the
need to avoid the repetition of such acts in the future. Finally the Committee, recalling the
complainant’s allegation that the company had refused to negotiate with the union's
executive committee, once again requested the Government to encourage negotiations,
with aview to the conclusion of a collective agreement [see 343rd Report, paras 96—100].

In a communication of 9 March 2007, the Government indicates, with respect to the anti-
union discrimination proceedings involving the four trade union officers, that it continues
to face difficulty in presenting the former director-president of the company before the
court, as he is a foreign citizen who has left the country. In spite of the efforts taken,
including the submission of the case to the international police (INTERPOL), no progress
with respect to this matter has been made.

As concerns the encouragement of negotiations, the Government states that in 2004 the
Central Committee for the Settlement of Labour Disputes issued a decision to replace the
union’s old bargaining team for the purpose of negotiating a collective agreement, and that
a new bargaining team had participated in 2004 and 2006 collective labour agreement
negotiations. A copy of the new collective labour agreement would be communicated to
the Committee separately.

The Committee notes with deep regret that the Government once again confines itself to
stating that no progress with respect to the four trade union officers anti-union
discrimination proceedings has been made, due to difficulties in presenting the departed
former director-president of the company before the court, and otherwise provides no
information respecting the legal proceedings concerning the concerned parties. Noting
with deep concern that over four years have now elapsed since the complaint of anti-union
discrimination was first made, and in light of the apparent impasse in these proceedings
due to the absence of the former director-president, the Committee requests the
Government to ingtitute an independent investigation at the enterprise and with the
workers concerned to determine whether they have been the subject of anti-union
discrimination and, if the allegations are found to be true, but the trade union officers had
already received formal notification of their dismissals, to ensure, in cooperation with the
employer concerned, that the trade union officers are reinstated or, if reinstatement is not
possible, that they are paid adequate compensation such as to constitute sufficiently
dissuasive sanctions, taking into account the damage caused and the need to avoid the
repetition of such acts in the future. The Committee requests to be kept informed of
developments in this regard. In addition, the Committee once again requests the
Government to inform it of the decision of the Supreme Court with respect to the appeal
made by these trade union officers on the decision of the National Administrative High
Court, as well asto transmit all relevant texts.

Noting the Government’s indication that a collective labour agreement has been entered
into between a new bargaining team and the company, the Committee requests the
Government to transmit a copy of the agreement without delay, as well as a copy of the
decision of the Central Committee for the Settlement of Labour Disputes which apparently
replaced the union’s old bargaining team.
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Case No. 2336 (Indonesia)

72. The Committee last examined this case, which concerns severa freedom of association
violations at the Jaya Bersama Company such as its refusa to recognize the plant-level
trade union affiliated to the Federation of Construction, Informal and General Workers
(F-KUI), the anti-union dismissal of 11 trade union members, including al the officials,
and acts of intimidation against employees, at its November 2006 meeting. On that
occasion, the Committee: (1) urged the Government to take the necessary measures to
ensure that the Central Committee for Labour Dispute Settlement’s decision ordering the
payment of severance pay to the 11 dismissed workersis complied with; and (2) requested
the Government to inform it of the steps taken to ensure trade union recognition and
encourage collective bargaining in good faith between the company and the plant-level
F-KUI union [see 343rd Report, paras 101-105].

73. In a communication of 9 March 2007, the Government states that it continues to face
difficulty in presenting the employer to the court as, according to reports from the visit of
labour inspectors and police authorities to the employer’s premises, the employer has
apparently closed its operations and has yet to comply with the Central Committee's
decision ordering severance pay for the 11 dismissed trade union members. The
Government adds that the employees may pursue their right to severance pay through legal
means, such as by petitioning the courts to auction the employer’ s assets.

74. The Committee notes with regret that, once again, the Government provides no new
information respecting the severance pay due to the 11 dismissed trade union members,
other than to repeat that it has not been able to present the employer before the court and
so obtain the execution of the Central Committee's severance pay order. Recalling further
that the Central Committee’ s decision was issued between August—November 2004, so that
two and a half years have therefore elapsed without any progress made in securing its
execution, the Committee recalls that justice delayed is justice denied and once again
urges the Government to take the necessary measures to ensure by all appropriate means
that the Central Committee’s decision ordering the payment of severance pay to the
11 dismissed workers is complied with. Noting the Government’s indication that the
company has apparently ceased its operations, the Committee also requests the
Government to verify and informit of the company’ s operational status.

Case No. 2441 (Indonesia)

75. The Committee last examined this case, which concerns anti-union dismissal, harassment
of and threats of violence against trade union leaders, and shortcomings in the legislation at
its May—June 2006 meeting, where it requested the Government to: take necessary
measures to reinstate Mr Sukamto without loss of wages or benefits, review section
158(1)(f) of the Manpower Act of 2003 to ensure that the term “gross misconduct” is not
interpreted so as to include legitimate trade union activities, and conduct an independent
investigation without delay into the alegations of harassment, threats, and defamatory
statements with a view to clarifying the facts, determining criminal responsibility, if any,
and punishing those responsible [see 342nd Report, paras 594—628].

76. The International Union of Food, Agricultural, Hotel, Restaurant, Catering, Tobacco and
Allied Workers Associations (IUF) submitted additional information in a communication
of 22 August 2006. The complainant states that on 18 July 2006 it, along with
representatives from the Federation of Independent Tobacco, Cane and Sugar Workers
Unions (FPSM TG) of which the above-named Mr Sukamto was President, met with
officials from the Department of Manpower and Transmigration, including four persons
from the Department’s Directorate of Industrial Relations Institutions (KHI). At this
meeting, the Government indicated that Ms Haiyani Rumondang, Head of the KHI
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Subdirectorate, had met with the management of the employer, the PT Gunung Madu
Plantation, and had informed the latter that the recommendations formulated by the
Committee in the present case did not yet constitute a decision of the ILO and were in no
way legaly binding upon the Government of Indonesia. The complainant adds that a
similar view was expressed by Mr Sutanto, the Department’s Director-Genera for
International Relations, at a later meeting on 18 July 2006, to the effect that the ILO’s
decision was till “pending” and therefore no action was required.

77. The complainant contends that the Government’s statements and failure to take concrete
action strongly suggest that it has no intention of implementing the recommendations
formulated by the Committee.

78. In a communication dated 8 March 2007, the Government indicated that there is no
possibility of reinstating Mr Sukamto at Gunung Madu Plantation due to the fact that the
Government has no right to intervene before the Supreme Court where the case is pending.
The Government specifies that it does not have authority to force the employer to reinstate
the dismissed worker. However, an effort of persuasion was carried out as reported earlier,
but both parties refused mediation. Now the case is pending before the Supreme Court and
the Government will transmit the decision to the ILO when handed down.

79. With respect to the complainant’s latest communication, the Committee must make clear
that the conclusions and recommendations it formulated in this case, and which were
approved by the Governing Body at its 296th Session in June 2006, are not “ pending” or
provisional in nature. They are to be implemented fully and promptly; in other words with
the same due consideration the Government accords to all the obligations it has freely
undertaken by virtue of its membership in the Organization.

80. The Committee must recall in this respect the circumstances surrounding Mr Sukamto’s
dismissal, which have never been contested by the Government. In particular, the
Committee recalls that Mr Sukamto was dismissed due to the recommendation he made to
the workers in respect of the employer’s proposal on a wage increase. It was in this
context that the Committee had requested the Government to ensure his reinstatement and
to review the Manpower Act in force so as to ensure that the term“ gross misconduct” may
not be interpreted so as to include legitimate trade union activities [see 342nd Report,
para. 620].

81. In these circumstances and recalling moreover the seriousness of the matters raised in the
present case, the Committee once again strongly urges the Government to take immediate
steps to implement all of its previous recommendations and in particular, to reinstate
Mr Sukamto without loss of wages or benefits; review section 158(1)(f) of the Manpower
Act of 2003 to ensure that the term “ gross misconduct” is not interpreted so as to include
legitimate trade union activities; and conduct an independent investigation into the
allegations of harassment, threats and defamatory statements with a view to clarifying the
facts, determining criminal responsibility, if any, and punishing those responsible. The
Committee requests the Government to keep it informed of developments in this regard,
including any court decisions handed down with regard to Mr Sukamto.

Case No. 2139 (Japan)

82. The Committee last examined this case, which concerns alegations of preferential
treatment granted to certain workers' organizations in the appointment of hominees to the
Central Labour Relations Commission (CLRC) and various prefectoral labour relations
commissions (PLRC), at its November 2005 meeting. The Committee, recalling the
necessity of affording fair and equal treatment to all representative organizations, with a
view to restoring the confidence of al workersin the fairness of the composition of labour
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relations commissions and other similar councils that exercise extremely important
functions from a labour relations perspective, had urged the Government to take these
principles into consideration when appointing worker members for the 29th term of the
CLRC. It had aso asked to be provided with the decision of the Tokyo District Court
respecting the lawsuit filed by the complainant challenging workers' appointments for the
28th term of the CLRC [see 338th Report, para. 206].

83. In its communication of 5 January 2007 the complainant, the National Confederation of
Trade Unions (ZENROREN), states that on 7 July 2006 the Government issued a public
announcement entitled “Nomination of candidates for worker members of the CLRC”,
requesting the trade unions that qualify for nominating candidates to the CLRC submit
their nominations. The complainant and its affiliates, together with other independent trade
unions, submitted a list of three worker member nominees to the CLRC: Mr Horiguchi,
Mr Kokobun, and Mr Imai.

84. On 16 November 2006, the Government appointed 15 worker members for the 29th term
of the CLRC. None of the candidates backed by the complainant and other independent
trade unions were nominated; all of the appointees were individuals nominated by the
Japan Trade Union Confederation (JTUC-RENGO). In response, the complainant issued a
“protest statement against the biased appointment of worker members for the 29th Session
of the CLRC”, which was submitted to the Ministry of Health, Labour and Welfare
(MOHLW) the day after the appointments.

85. The complainant states that it held negotiations concerning the appointments with the
MOHLW on 19 December 2006. In said negotiations, the MOHLW maintained that
persons competent to represent workers' interests in general were appointed, taking into
consideration different factors, including the criteria laid down in 2002 for the selection
and appointment of worker members, and that persons competent to represent workers
interests in general would be appointed fairly and impartially for the 30th term of the
CLRC aswell. When requested for more information about the selection process leading to
the November 2006 appointments, however, the Ministry initially refused to give a reply,
stating that it could not disclose the concrete manner in which the appointments were
decided, as it was a question of “personnel affairs.” The complainant adds that it had asked
for the Ministry’ s view on the Committee’s previous recommendations in the present case,
to which the Ministry responded that it “respects the ILO recommendation and the
composition of the 29th term of the CLRC is the result of its effort to make fair
appointments”.

86. The complainant indicates that on 8 November 2006 the Tokyo District Court issued a
decision rejecting the complainant’ s challenge to the worker member appointments to the
28th Session of the CLRC. A copy of the decision is attached to the communication. In
arriving at its conclusions the Tokyo District Court considered, inter aia, the Committee's
recommendation in its 330th Report to take “remedial measures on the occasion of
appointments for the 28th term of the CLRC or before that, should worker member
positions become vacant in the meantime”, as well as the recommendations formulated by
the Committee in its most recent examination of the present case, as set out in its
338th Report. However, the Court interpreted the said recommendations to “ merely request
measures for establishing criteria for worker members' appointments, or for correcting the
imbalance in their composition from the perspective of restoring the confidence of
workers’, and subsequently determined that the appointments to the 28th Session of the
CLRC did not violate ILO Convention No. 87. The complainant indicates that it has
appealed this decision to the Tokyo High Court.

87. The complainant alleges that on 21 September 2004, the Kyoto General Council of Trade
Unions (Kyoto-SOHYO) filed suit againgt the Kyoto Prefectural Government and the
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Governor of Kyoto in Kyoto District Court to challenge the exclusive appointment of
worker members nominated by RENGO-Kyoto to the 39th term of the Kyoto PLRC
(KPLRC). According to the complainant, candidates nominated by RENGO-Kyoto have
occupied al worker member posts in the KPLRC since 1989, or eight terms in a row, in
spite of the fact that the membership ratio between Kyoto-SOHY O and RENGO-Kyoto is
3:5, so that it could reasonably be expected that at least one of the five worker members be
chosen from candidates nominated by Kyoto-SOHYO. On 21 June 2006, the Kyoto
District Court dismissed Kyoto-SOHY O'’s suit seeking the annulment of worker member
appointments to the KPLRC. On 22 September 2006, the composition of the 40th term of
the KPLRC was announced; al worker members appointed were again from RENGO-
Kyoto nominees.

88. The complainant states that, in Kanagawa prefecture, the worker members for the
35th term of the Kanagawa PLRC appointed in April 2004 were all candidates nominated
by RENGO-Kanagawa. On 15 July 2004, the complainant’'s Kanagawa subsidiary
(KANAGAWA ROREN) and its ten affiliates filed suit in Yokohama District Court to
challenge the appointments. The complainant adds that the membership ratio between
KANAGAWA ROREN and RENGO-Kanagawa stands at 1:4, so that it could reasonably
be expected that at least one of the seven worker members on the Kanagawa PLRC would
be chosen from the nominees submitted by KANAGAWA ROREN; nevertheless, the
Y okohama District Court dismissed the suit on 28 November 2006.

89. The complainant indicates that all worker members in the Hyogo PLRC have been
appointed from JTUC-RENGO nominees for many years as well, and that legal challenges
to the appointments had been mounted since the 37th term of the Hyogo PLRC. The
complainant’s challenges to the appointments to the 37th and 38th Sessions of the Hyogo
PLRC failed to succeed, but a suit against the appointments to the 39th term is currently
before the Kobe District court, which is expected to hand down a judgement in March
2007.

90. In a communication of 12 January 2007, the Government states that new members
consisting of 15 employers, 15 labour members and 15 government members were
appointed to the 29th term of the CLRC on 16 November 2006. As concerns the worker
members, persons competent to represent the interests of workers in general were
appointed by the Prime Minister based on recommendations made by labour unions, and
taking into account various considerations including, among others, the organizationa
situation of each trade union; as a result, 15 persons recommended by RENGO-affiliated
unions were appointed.

91. As concerns the appointment of worker members to PLRCs, the Government indicates
that, in January 2005, eight members in various PLRCs were individual s recommended by
trade unions affiliated with the complainant. Since that time, new members were appointed
in all of the 47 PLRCs, and the number of appointees nominated by ZENROREN for all of
the PLRCsremains at eight.

92. The Government indicates that the Tokyo District Court issued an 8 November 2006
decision regjecting the complainant’s challenge to the appointments to the 28th term of the
CLRC. In arriving at its decision, the Court found, inter alia, that: (1) the CLRC was an
industrial dispute resolution body, as opposed to one charged with elaborating policy, and
as such it was not an absolute necessity for it to have different opinions and positions
represented by members with different union affiliations; (2) there was no legal provision
requiring that a worker member nominated by a particular trade union take part in the
examination of a case concerning that particular trade union; (3) the Prime Minister's
appointment of worker members exclusively from JTUC-RENGO nominees cannot be
considered to be discriminatory treatment; (4) the recommendations formulated by the
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93.

94.

Committee in its 330th and 338th Reports merely request measures for establishing criteria
for worker members appointments, or for correcting the imbalance in their composition
from the perspective of restoring the confidence of workers, so that the appointments of
worker members to the CLRC cannot be regarded as violating ILO Convention No. 87,
and (5) the complainant’s total membership, compared to that of JTUC-RENGO, cannot be
regarded as sufficient for obtaining one worker member post, so that the non-appointment
of the complainant’s nominees cannot be viewed as an unreasonable decision. The
Government adds, in respect of the December 2006 negotiations held between the
MOHLW and the complainant, that the complainant had queried whether people might
think that the Government appointed some nominees with a particular intention, to which
the Ministry replied that it did not have any particular intention.

While noting the Government’s indication concerning ZENROREN's membership in the
PLRCs, the Committee notes with regret that, in spite of the recommendations concerning
the composition of the CLRC it had formulated in its 330th and 338th Reports, according
to the information provided by the complainant and the Government yet again no
ZENROREN nominee was appointed to the most recent term of the CLRC. The Committee
is, under these circumstances, once again compelled to recall the necessity of affording
fair and equal treatment to all representative organizations, with a view to restoring the
confidence of all workers in the fairness of the composition of labour relations
commissions and other similar councils that exercise extremely important functions from a
labour relations perspective [ 328th Report, paras 444-447] and requests the Government
to keep it informed of all measures taken in this regard as concerns the CLRC, as well as
the Kyoto, Kanagawa and Hyogo PLRCs.

Observing that the complainant has appealed the 8 November 2006 decision of the Tokyo
District Court, the Committee requests the Government to communicate a copy of its
examination of the case to the Tokyo High Court, and to transmit a copy of the High
Court’s decision when it is handed down.

Case No. 2176 (Japan)

95.

96.

The Committee last examined this case on its merits at its November 2006 session. The
complainant organization, Japan Postal Industry Workers' Union (YUSANRO), which had
alleged that the existing legal provisions against unfair labour practices and anti-union
discrimination were inadequate, including in their implementation, had submitted new
information respecting Case No. 2-1998 before the Central Labour Relations Commission
(CLRC), according to which the CLRC had (1) issued arelief order regarding the transfer
of a union leader aimed at weakening the union, and (2) ruled that the refusa to rent an
office to the union constituted an unfair labour practice. The latter ruling ordered Japan
Post to authorize the union to use a room in each post office as a union office; however
Japan Post appealed to the Tokyo District Court demanding the annulment of the CLRC
decision. The complainant alleged that despite its repeated requests, the CLRC refused to
initiate the procedure to have an “urgent order” issued by the Court requiring Japan Post to
comply with the CLRC decision, pending the Court’s ruling, or pay a penalty to the
complainant. The complainant must therefore await the final court decision, thus
aggravating the damage it has aready suffered in this matter. Noting the above
information, the Committee recalled that justice delayed is justice denied and requested the
Government to provide its observations on the information submitted by the complainant
[see 343rd Report, paras 120-124].

In a communication of 17 January 2007 the Government states, with respect to the CLRC's
refusal to issue an “urgent order”, that the purpose of emergency orders is to secure the
effectiveness of a remedia order issued by the CLRC while a lawsuit brought by an
employer for the remedia order’s annulment is pending before the Court. The CLRC
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petitions the Court for an emergency order if it determines, after examining the particulars
of the case, that tentative enforcement of the remedial order is necessary: on this basis,
since 2001 the CLRC has filed requests for emergency orders in about 22 per cent of the
cases where employers have appealed its remedia orders to the Court. In respect of
Case 2(2)-1998, referred to by the complainant, the CLRC did not file a request for an
emergency order as it did not recognize any pressing circumstances that would make it
difficult to achieve the remedial order's expected effect, such as the normalization of
labour relations by correcting unfair labour practices. The CLRC considers that at present
there is no reason for changing this attitude. The Government adds, in respect of thisissue,
that penalties for the violation of an emergency order do not apply to Japan Post.

97. The Government also indicates that the CLRC had not issued a relief order with regard to
the transfer of a trade union leader, as the complainant had alleged, but rather dismissed
the complainant’s complaint that the transfer constituted an unfair labour practice as
lacking sufficient merit.

98. In a communication of 30 April 2007, the Government states, with regard to
Case 2(2)-1998, that the CLRC filed a request for an emergency order with the court on
11 April 2007.

99. With respect to the case concerning the transfer of a trade union leader, the Committee
notes that there appears to be a discrepancy in the information before it. The complainant
had previoudly alleged that a relief order had been issued by the CLRC with respect to the
transfer, whereas the Government indicates that the CLRC had in fact dismissed the
complaint for lack of merit. In these circumstances, the Committee considers that it will
not pursue its examination of this aspect of the case unless new information is submitted by
the complainant.

100. With respect to Case 2(2)-1998, the Committee notes the Government’s indication that the
CLRC has petitioned the Tokyo District Court for an emergency order to obtain
compliance with its ruling in favour of the complainant, pending the Court’s decision. It
requests the Government to keep it informed of developments respecting this case, and to
transmit a copy of the Court’s decision once it is handed down.

Case No. 2304 (Japan)

101. The Committee last examined this case, which concerns the arrest and detention of trade
union officers and members, massive searches of trade union offices and residences of
trade union leaders, and the confiscation of trade union property, at its June 2006 meeting.
The Committee noted that no proceedings had been filed against the three persons involved
in the Tokyo Station incident, though two cases were pending against members of the
complainant organization, the Japan Confederation of Railway Workers' Unions (JRU),
for embezzlement of union funds and for events arising out of the Urawa Train Depot
incident, respectively. It also noted the various legal proceedings against the authorities for
state liability, unreasonable searches and confiscation, search of private residences,
arbitrary interference with the JRU’s operations, and abuse of power. The Committee
requested the Government to keep it informed of developments respecting the above
proceedings and provide it with the judgements as soon as they were issued. It aso
requested the Government to provide its observations on the complainant’ s allegations that
the police gave misleading information on the number of items returned to the
complainant, and that the judicial process in the cases it has filed against the authorities
have been unfair, as evinced by the replacements of judges, long delays and multiple
hearings [see 342nd Report, paras 116-122].
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102. In its communication of 5 July 2006, the complainant states, with respect to the case
concerning compensatory damages for illegal search and seizure brought by the
complainant against the Government, that on 30 June 2006 the Tokyo District Court issued
a judgement recognizing some of the complainant’s claims while dismissing the others. In
particular, the court judged the seizure of 40 items illegitimate and ordered the Tokyo
Metropolitan Government (TMG) to pay compensation. A copy of the judgement is
attached to the communication.

103. In its 19 February 2007 communication, the complainant alleges that on 15 February the
Public Safety Bureau of the Tokyo Police raided the JRU premises again, searching a JRU
office and confiscating 665 items. The complainant states that in the case concerning state
liability for compensation with respect to previous seizures of documents, despite repeated
urgings by the presiding judge, the Metropolitan Police Department (MPD) has yet to
explain the linkage between the confiscated items and the case in connection with which
they were confiscated. The complainant adds that on 21 February 2007, the prosecutors
will make their summations and recommendations for sentencing in the Urawa Train
Depot incident, in which seven members of the East Japan Railway Workers' Union were
arrested in 2002.

104. In a communication dated 6 March 2007, the Government states that, of the 1,870 items
seized by the MPD in connection with the Urawa Train Depot case, 1,161 have been
returned to the complainant, and 13 items can be retrieved a any time. The remaining
items will be returned when, in the course of the trial, it is appropriate to do so. As for the
items seized in connection with the Tokyo Station incident, all 1,039 of them have been
returned, except for 22 items seized again by the MPD because of their necessity in the
investigation of another case.

105. As regards the action concerning state liability for compensation brought by the Japan
Railway Welfare Association (JRWA) against the Government and the TMG, the
Government indicates that on 30 June 2006 the Tokyo District Court dismissed the
compensation claims, but recognized part of the plaintiff’s claims. The JRWA and the
TMG appedled the decision on 12 July and 14 July 2006, respectively; it is currently being
heard in the Tokyo High Court.

106. With regard to the action concerning state liability for compensation brought by the
complainant against the Government and the TMG, the Government states that the Tokyo
District Court dismissed the complainant’s compensation claims. The Government adds,
with respect to the events of 7 December 2005, that the MPD conducted searches of JRU
offices and other venues on suspicion of embezzlement, based on search warrants issued
by the judge after strict judicial examination in accordance with the Code of Criminal
Procedure. The embezzlement case is presently under investigation, and the MPD has
returned some of the seized items deemed less important to the case.

107. In communications dated 30 April and 9 May 2007, the Government adds, with respect to
the action concerning state liability for compensation brought by the complainant against
the Government and the TMG, that on 9 March 2007 the complainant appealed the Tokyo
District Court’s dismissal of its compensation claims; the caseis currently before the High
Court. The Government also indicates that the searches of JRU offices and facilities on
15 and 19 February 2007 were conducted by the MPD based on search warrants issued by
the judge after dtrict judicial examination, in accordance with the Code of Crimina
Procedure.

108. The Committee notes the information provided by the complainant and the Government,
including the fact that: (1) the JRWA's claim for compensation had been partially
recognized and partially dismissed by the Tokyo District Court, and (2) the JRU’s
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compensation claim had been dismissed by the same court. Noting that both cases were
now before the Tokyo High Court on appeal, the Committee requests the Government to
transmit copies of the High Court’s decisions once they are handed down. The Committee
also requests the Government to provide its observations with respect to the complainant’s
allegations concerning a 2005 search in which over 2,000 basic union documents were
seized, and were still yet to be returned.

Case No. 2381 (Lithuania)

109. The Committee last examined this case at its November 2006 meeting [see 343rd Report,
paras 125-136]. On that occasion, it requested the Government to indicate whether the
suspension of Mr Petras Grebliauskas from his post as vice-president of the Lithuanian
Trade Union “ Solidarumas’, has now been lifted and to communicate the results of the
pre-tria investigation launched on 30 January 2006 into the legitimacy of the action of
Mr Grebliauskas when transferring the part of the building belonging to the union. The
Committee further requested the Government and the complainant organization to indicate
whether all seized items, during the search of the union office on 31 January 2006,
including the union computer, have since been returned and whether the trade union can
now have access to its accounts.

110. In its communication dated 20 October 2006, the complainant organization informs that
the case pending against Mr Petras Grebliauskas was declared non-suited and the
compulsory measures related to al persons were removed.

111. In its communication dated 2 November 2006, the Government confirms that the case
against Mr Grebliauskas was declared non-suited and considers that Case No. 2381 has
lost its grounds and purpose.

112. The Committee notes this information with interest.

Case No. 2048 (Morocco)

113. The Committee last examined this case at its meeting in November 2006 [see
343rd Report, paras 137-139]. On severa occasions, it urged the Government to provide,
without delay, copies of the two decisions concerning the criminal proceedings that
resulted from certain events during the collective labour dispute of 1999 at the AVITEMA
farm and charges of “abuse of power” brought against Mr Abderrazak Chellaoui,
Mr Bouazza Maéch and Mr Abdeslam Talha.

114. In its communication dated 25 January 2007, the Government indicates that, according to
the information gathered from the externa offices of the Ministry of Employment,
Mr Abderrazak Chellaoui, the owner of AVITEMA, committed suicide in 2006.

115. The Committee duly notes this information. It recalls that the requested decisions
concerned charges brought by the workers of the AVITEMA farm against Mr Abderrazak
Chellaoui, Mr Bouazza Maéch, a member of the Menzah police, and Mr Abdeslam Talha,
a member of the auxiliary police force of Ain Aouda, for “violence and torture’.
Following the inquiries carried out by the criminal investigation department, the Public
Prosecutor ingtituted proceedings against these three persons for “ abuse of power”, in
accordance with section 231 of the Moroccan Penal Code. The Committee recalls that the
absence of judgements against the guilty parties creates, in practice, a Stuation of
impunity, which reinforces the climate of violence and insecurity, and which is extremely
damaging to the exercise of trade union rights [ see Digest of decisions and principles of
the Freedom of Association Committee, fifth (revised) edition, para. 52]. The Committee
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therefore once again requests the Government to transmit, as soon as possible, a copy of
the decisions involving Mr Bouazza Maéach and Mr Abdeslam Talha.

Case No. 2455 (Morocco)

116. The Committee examined this case at its meeting in May 2006 [see 342nd Report,
paras 753-770]. It concerns the Royal Air Maroc (RAM) company’s refusal to recognize
the Moroccan Union of Aviation Technicians (STAM); its refusal to negotiate with this
trade union, preferring to deal with staff representatives; and severa acts of anti-union
harassment following a strike that began on 29 June 2005. The Committee requested the
Government to ensure, firstly, that the RAM recognizes the STAM, a legally constituted
trade union and the most representative and, secondly, that, in future, it negotiates with
STAM’s representatives, who must not be subjected to anti-union discrimination or
harassment.

117. In its communication dated 31 October 2006, Aircraft Engineers International (AEI)
reiterates its complaint againgt the Government of Morocco and the management of the
RAM for violating the recommendations contained in the 342nd Report of the Committee
on Freedom of Association. The complainant organization reports that many of the
recommendations have not been put into effect. The leaders of STAM, as well as about
100 of its active members, were forced to leave the RAM. The company had initialy
granted the trade union’s requests then, as the months passed, it became impossible to
contact the company or the STAM members in Morocco. The secretary-genera of the
complainant organization states that he could only confirm, after managing to contact a
former employee, that STAM had been drained of its members and rendered powerless.
The complainant attaches the testimony of a former member of STAM which describes a
worsening situation, culminating in the victimization of the trade union members.
According to the testimony, although the Government recognizes the trade union, the
RAM does not. The complainant organization asks the Committee to conduct an
investigation with the aim of awarding compensation.

118. Inits communication dated 14 December 2006, the Government reports that, after the first
strike which ended in February 2006, the conflict reignited because of the suspension of
ten technicians. The Government adds that, according to the information gathered by the
external offices of the Ministry of Employment and Professonal Training, they were
suspended after the electric cables connecting to the fuel tank of an aeroplane were cut, and
not in retaliation against those who participated in the strike, as argued by the STAM union
leaders. In fact, because of the lack of work at the company, the management decided to
put 100 mechanics on administrative leave. Several conciliation meetings were held and all
of the mechanics who had been temporarily laid off preferred to negotiate their departure.
The Government stresses that this agreement was made officia through legal channels and
peace was restored to the company.

119. With regard to the quas dissolution of the trade union, noted by the complainant
organization, the Committee recalls that it requested the Government of Morocco to
ensure that the RAM recognizes the STAM, and that, in future, it negotiates with STAM’s
representatives, who must not be subjected to anti-union discrimination or harassment.
The Committee wishes to draw the Government’s attention to the principle stating that no
person should be dismissed or prejudiced in his or her employment by reason of legitimate
trade union activities. Given the extremely serious nature of the new allegations and the
contradictions between the information provided by the Government and the complainant
organization respectively, the Committee requests the Government to carry out an
independent, comprehensive investigation into this matter. If it is proven that acts of
anti-union discrimination were committed against the members of STAM in order to
dissolve the trade union, the Committee requests the Government to remedy the situation
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and to ensure that the RAM recognizes the STAM, and that, in future, it negotiates with its
leaders. Furthermore, the Committee requests the Government to send it a copy of the
legal decision concerning the administrative leave.

Case No. 2338 (Mexico)

120. When previously examining the case in March 2006, the Committee requested the
Government to take the measures necessary to ensure that the authorities of the State of
Morelos carried out an inquiry into the alleged assault of workers of the enterprise
CONFITALIA SA de CV who were on picket lines and to request the Local Conciliation
and Arbitration Board of the State of Morelos to provide the reasons why it had not
initiated the procedure for determining the circumstances of the strike [see 340th Report,
para. 138].

121. In its communication of 23 January 2007, the Government states that the Local
Conciliation and Arbitration Board of the State of Morelos declared that Cases
Nos 02/580/01 and 02/481/01 fall within its purview. Both cases result from the holding of
a strike because of violation of the collective labour agreement concluded between the
Progressive Trade Union of Mexican In-Bond Industry Workers (SPTIMRM) and the
enterprise CONFITALIA SA de CV It specifies that, on 28 April 2006, the plenary session
of the Local Conciliation and Arbitration Board of the State of Morelos handed down a
decision to the effect that, inter alia, it had resolved to sentence CONFITALIA SA de CV
to payment and settlement of the following:

—  wages due but unpaid;
— holiday pay for the entire period of service;

—  payment of 75 per cent of the real amount of workers' wages, by virtue of the concept
of paid holidays for the entire period of service;

—  payment of wages due, from the date when work was suspended until 28 April 2006
when the relevant decision was handed down;

—  payment of compensation amounting to three months minimum salary as laid down
in article 123, section A, clause XXI, of the Constitution of the United States of
Mexico;

—  payment of along-service bonus; and

—  payment of compensation consisting of 20 days wages for each year of service, in
terms of the considerations and circumstances contained in the documentary evidence
and the decision respectively.

122. Likewise, the Local Conciliation and Arbitration Board of the State of Morelos states that,
on 26 May 2006, the SPTIMR initiated a direct amparo action (appeal for the enforcement
of congitutional rights) against the ruling in question, deeming that it infringed the
guarantees concerning grounds and reasons provided in articles 14 and 16 of the
Constitution of Mexico, as explained. On the same date, the union — which represented
CONFITALIA SA de CV because the company had declared bankruptcy — declined to
comply with the final decision given by the aforementioned board and initiated an amparo
action in which it requested the suspension of the ruling in question.
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123. Currently, both amparo procedures are duly under way and have been brought before the
competent collegiate circuit court so that that federal authority will be cognizant of and
make a decision on the cases in question.

124. The Local Conciliation and Arbitration Board of the State of Morelos undertakes to abide
lawfully by the decision of the competent collegiate circuit court, and will comply with any
final judgement handed down.

125. The Committee notes this information and the decisions of the Conciliation and Arbitration
Board of the Sate of Morelos which appear to cover payment of compensation and of
salaries relating to the period of the strike, and which have been appealed, and requests
the Government to communicate any decision handed down by the collegiate circuit court
on the amparo actions brought by both parties. Furthermore, the Committee reiterates its
previous recommendation that the authorities of the State of Morelos should conduct an
inquiry into the allegations of attacks against workers of the enterprise CONFITALIA SA
de CV and inform the Committee of the reasons why the Conciliation and Arbitration
Board of the State of Morelos has not initiated the procedure for determining the
circumstances of the strike.

Case No. 2444 (Mexico)

126. At its June 2006 meeting, the Committee made the following recommendations regarding
the issues that remained pending [see 342nd Report, para. 821]:

(& The Committee requests the Government to take measures to encourage and promote
between the enterprises Editorial Taller SA de CV, Editorial Voz e Imagen de Oaxaca
SA de CV, the newspaper Noticias de Oaxaca and the Trade Union of Industrial, Related
and Allied Workers of the State of Oaxaca (STICY SEO), the full development and use
of the procedures for voluntary negotiation with the aim of regulating conditions of
employment by way of collective agreements. Furthermore, the Committee requests the
Government to inform it of any decisions adopted by the Local Conciliation and
Arbitration Board of the State of Oaxaca on this matter.

(b) Observing that the complainant organization and the Government offer contradictory
versions of the facts (specifically acts of violence against the property, imprisonment and
injury) that occurred during the strike at the enterprise Editorial Taler SA de CV
(Editorial Voz e Imagen de Oaxaca SA de CV and newspaper Noticias de Oaxaca), the
Committee requests the Government to inform it of the results of the investigations
initiated and of the judicial proceedings to which the complainant organization refers.

(c) Regarding the allegation that since the beginning of the strike the management of the
enterprise Editorial Taller SA de CV has insulted and dandered the image of the
executive committee of the STICYSEO and of its members, accusing them of being
criminals before the national and internationa media, the Committee requests the
Government to conduct an investigation into this allegation and to inform it of the resullt.

127. Inits communication of 27 November 2006, the Government states the following:

— Recommendation (@) of the Committee on Freedom of Association: with regard to the
request made by the Committee on Freedom of Association to the effect that the
conditions of employment at the enterprises concerned should be regulated by
collective agreements, the Government points out that the Revolutionary
Confederation of Farm Workers (CROC) stated in its communication that a collective
labour agreement already exists in the case of the enterprise Editorial Taller SA de
CV, since, according to the CROC's version of events, in March 2005, the Trade
Union of Industrial, Related and Allied Workers of the State of Oaxaca (STICY SEO),
an affiliate of the CROC, called a strike at the said enterprise, with the precise aim of
bringing about the revision of the collective labour agreement concluded with the
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enterprise. Subsequently, the CROC stated that the enterprise was duly convened and
attended conciliatory talks, not with the STICYSEO, the trade union which had
concluded the collective labour agreement, but rather with a supposed codlition of
workers that was not recognized by the Local Conciliation and Arbitration Board of
Oaxaca State.

Recommendation (c): the Government states that, if the STICYSEO feels that its
rights as an organization have been violated, then it has the option of exercising the
legal means and appeals provided for under the Mexican legal system before the
competent authorities. That is to say, if the trade union considers that its executive
committee and its members have been slandered, then it can lodge the corresponding
complaints againgt those individuals who make up the management of the Editoria
Taller SA de CV and who might have committed what would probably congtitute
offences, it being up to the competent judicial authorities to decide whether an
offence has been committed or not. The offence of dander is covered by sections
Nos 350-355 of the Federal Criminal Code: Section No. 350 expressly states that:

Section No. 350. The offence of dander shall be punishable by up to two years
imprisonment or a fine of 50 to 300 pesos, or both sanctions, at the judge’ s discretion.

Slander consists of falsely informing one or more persons of the involvement of
another physical or moral person, as defined by law, in a real or false, determined or
undetermined act which could cause that person to be dishonoured, discredited, suffer
prejudice or expose him/her to the scorn of another.

If the person subjected to slander is one of the relatives or persons referred to in
sections Nos 343hbis and 343ter, in the latter case whenever the person subjected to
slander lives in the same house as the victim, the sentence shall be increased by athird.

Moreover, sections Nos 332-337 of the Criminal Code for the Free and Sovereign
State of Oaxaca state the following with regard to the offence of slander:

Section No. 332. Slander shall be punished by six months to five years
imprisonment and a fine of 500-1,000 pesos.

Slander consists of falsely informing one or more persons of the involvement of
another physical or moral person, as defined by law, in areal or false, determined or
undetermined act which could cause that person to be dishonoured, discredited, suffer
prejudice or expose him/her to the scorn of another.

It is also stated in the said communication that the CROC states that a separate, new
enterprise, known as Editorial Voz e Imagen de Oaxaca, SA de CV occupied the
same premises as the enterprise Editoria Taller SA de CV and that a strike was also
called with regard to the former enterprise on 4 May 2005, but that on this occasion
the strike was called with a view to obtaining the conclusion of a collective labour
agreement.

Furthermore, it is also stated that on 21 May 2005, the STICY SEO presented acall to
strike at the enterprise Editorial Taller SA de CV to the Local Conciliation and
Arbitration Board of Oaxaca State, for violation of the clauses of the collective labour
agreement.

As can be seen from the above information, the prevailing working conditions in the
enterprise Editorial Taller SA de CV areincluded in the collective labour contract that
the STICY SEO had concluded with the enterprise.

Furthermore, the Committee on Freedom of Association should be aware that the
Local Conciliation and Arbitration Board of the State of Oaxaca has been informed of
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the Committee's request to be informed of any decisions adopted by the said Board
on this matter.

— Recommendation (b): in this regard, the Government reports that work on preliminary
investigation PGR/OAX/OAX/IV/118/2005 and preliminary investigation
PGR/OAX/OAX/1/148/2005 has not yet been completed, and therefore it is not
possible to report on their results.

As to the request for information concerning the current state of the judicial process
referred to by the complainant organization, it should be pointed out that, according to
the records of the Office of the Attorney-General of the Republic (PGR) in Oaxaca,
Mr David Aguilar Robles brought five actions for amparo (protection of
constitutiona rights) before the Third District Court in Oaxaca State: amparo actions
Nos 911/2005, 917 and related action 918/2005, 1079/2005 and 323/2006, which
were al dismissed by the relevant federal judicial authority owing to the fact that the
alleged violation did not exist.

128. Inits communication dated 10 January 2007, the Government states that, as it informed the
Committee on Freedom of Association, the Local Conciliation and Arbitration Board of
the State of Oaxaca has been notified of the Committee's request to be informed of any
decisions adopted by the said Board on this matter.

129. In thisregard, the Government, adding to its previous comments of November 2006, points
out that the Local Conciliation and Arbitration Board of the State of Oaxaca stated with
regard to calls for strike action Nos 70/2005 and 28/2005 made by the STICY SEO against
the enterprise Editorial Taler SA de CV, that on 11 December 2006 two agreements were
concluded settling both strike procedures and, as a consequence, the said Local
Conciliation and Arbitration Board ordered that the abovementioned files be closed and all
physical signs of strike action at the said enterprise be removed.

130. Copies of the said agreements were attached. The sixth clause of the agreement relating to
file No. 70/2005 and the fourth clause of the agreement relating to file No. 28/2005 state
the following:

Enterprise and trade union state that neither reserves any right or any action against its
counterpart, and, as a consequence, this agreement brings to an end any contractual or legal
relationship that existed between them in the past, likewise both parties mutually and with
immediate effect undertake to grant the widest pardon possible that existsin criminal law with
regard to the disputes and/or allegations initiated against one another, including their partners
and agents, with regard to the alleged offences committed by those convened here and who are
parties to the strike procedure which we are addressing, extending the said pardon to the
labour authorities who may have examined this matter, if a dispute has been initiated and/or a
complaint has been lodged against them for any offence. [...]

131. The Committee notes the information provided by the Government. The Committee notes
with interest the conclusion of the collective agreements which settled both strike
procedures, as well as the fact that the parties dropped their disputes and complaints
within the framework of the said collective agreements (previously the federal judicial
authority had already dismissed five actions for amparo).

Case No. 2432 (Nigeria)

132. The Committee last examined this case at its November 2006 session [see 343rd Report,
paras 1011-1029] and requested the Government to amend its legislation in line with the
provisions of Conventions Nos 87 and 98 so asto:
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— limit the definition of “essential services’ to the strict sense of the term, i.e. to services
the interruption of which would endanger the life, personal safety or health of the whole
or part of the population;

—  ensure that workers organizations may have recourse to protest strikes aimed at
criticizing the Government’s economic and social policies that have a direct impact on
their members and on workers in general, in particular as regards employment, social
protection and standards of living, as well asin disputes of interest, without sanction;

—  ensure that peaceful incitement of workers to participate in a strike action is not
forbidden;

—  ensure that the wording of section 42(1)(B) is not used to declare illegal peaceful strike
actions, including picketing, workplace occupations and gathering and that any
restrictions placed on strike actions aimed at guaranteeing the maintenance of public
order are not such asto render any such action relatively impossible; and

— amend section 11 of the Trade Union Act 1973 so that employees in the Customs and
Excise Department, the Immigration Department, the prison services, the Nigerian
Security Printing and Minting Company, the Central Bank of Nigeria and Nigerian
External Telecommunications, are ensured the right to organize and to bargain
collectively.

133. Inits communication dated 1 March 2007, the Government states that Nigeria is operating
a democratic administration where individuals and corporate organizations are free to
initiate bills before the National Assembly. The Trade Unions (Amendment) Act 2005 was
one of such bills. Before its enactment, the social partners and the ILO were requested to
present memoranda on it to the National Assembly. It is not the Government’s intention to
abort the process of a comprehensive review of Nigerid s labour laws undertaken by the
social partners in collaboration with the ILO. The Government points out that most of the
issues raised in the present case have been addressed by the draft Collective Labour
Relations Bill that was jointly reviewed by the social partners and the ILO. The
Government indicates that both Bills have been approved by the Federal Executive
Council and are being finalized for enactment by the National Assembly.

134. With regard to the allegation that no tripartite consultation was held prior to the enactment
of the Trade Unions (Amendment) Act 2005, the Government indicates that public
hearings took place in both chambers of the National Assembly. The participation of all
interested stakeholders, including the social partners and the ILO has greatly moderated the
fina draft of the Act. Moreover, the Government has, on several occasions, engaged in a
dialogue with the socia partners over the Trade Unions (Amendment) Act. In 2005, the
Government invited the employers and workers' representatives to a meeting to discuss the
guidelines for the implementation of the Amendment Act. An interactive session among
the social partners on the Amendment Act was organized on 20 December 2005. It was
resolved at that meeting that the existing structure should be maintained, but that further
consultations needed to be held. A subsequent interactive session was held on 24 January
2007. The social partners agreed to maintain the status quo. The Government has been in
constant dialogue with the Nigeria Employers Consultative Association (NECA), the
Trade Union Congress of Nigeria (TUC) and the Nigeria Labour Congress (NLC).

135. With regard to the allegation that workers employed in the army, navy, air force, police
force, customs and excise, immigration and prisons, preventive services are denied the
right to establishing their organizations, the Government indicates that Convention No. 87
excludes members of the police and armed forces from its scope. However, other sectors
mentioned have been noted and addressed by the Collective Labour Relations Bill.
Moreover, the civilians working with the armed forces are not denied the right to join trade
unions. Indeed, they are already unionized, depending on their cadres, and belong to either
of the eight public sector unions.
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136. With regard to the aleged violations of the right to strike, the Government indicates that
section 6(a) and (b) of the Trade Unions (Amendment) Act, which bans strikes and limits
them to concerns constituting a “dispute of right” has been addressed by the draft
Collective Labour Relations Bill. The Government considers, however, that because of the
strong promotion of social dialogue, there has been no need to enforce this provision of the
Act. Furthermore, section 9 of the Amendment Act (amending section 42(1)(B)) has also
been taken care of by the draft Bill. The Government has not, at any given point in time,
accosted any group of workers as aresult of the application of section 9 of the Act.

137. The Government adds that the new Trade Union (Amendment) Act is not intended to
weaken the unity within the Nigerian workers. Rather, it aims at the democratization of the
labour movement and compliance with the provisions of Convention No. 87. As aresult of
the new legidation, the Confederation of Free Trade Unions (CFTU) of Nigeria has
recently merged with the NLC to form a bigger and stronger 1abour federation.

138. Findly, the Government indicates its acceptance of the Office’'s offer of technical
assistance.

139. The Committee recalls that the complainant in this case alleged that the Trade Union
(Amendment) Act 2005, adopted without prior tripartite consultations, violated established
freedom of association principles on strikes (in particular, sections 6(a) and (b) and 9),
essential services (as defined under the Trade Dispute Act, to which the Trade Union Act
refers) and the right to organize of workers employed in customs and excise, immigration,
prisons and preventive services (section 11 of the Trade Union Act 1973, not amended by
the Amendment Act). The Committee notes the Government’s statement that the social
partners are involved in the process of the comprehensive review of the labour legidation.

140. The Committee further notes the Government’s statement that most of the issues raised in
the present case will be addressed in the Collective Labour Relations Bill, which is now
being finalized for enactment by the National Assembly. While taking due note of this
information, the Committee trusts that the Collective Labour Relations Bill will also
provide for the necessary amendments to the Trade Union Act, so as to ensure that this Act
is also brought into full conformity with Conventions Nos 87 and 98. In this regard, the
Committee would recall, in particular, the need to ensure the right to organize of
employees in the Customs and Excise Department, the Immigration Department, the prison
services, the Nigerian Security Printing and Minting Company, the Central Bank of
Nigeria and Nigerian External Telecommunications through the amendment of section 11
of the Trade Union Act 1973.

141. The Committee expects that the Committee’s recommendations will be reflected in the new
legidation and welcomes the Government’s acceptance of ILO technical assistance. It
requests the Government to keep the Committee of Experts on the Application of
Conventions and Recommendations informed of the developments in the legislative review
process.

Case No. 2006 (Pakistan)

142. The Committee last examined this case at its November 2005 meeting when it urged, once
again, the Government to lift immediately the ban on trade union activities at Karachi
Electric Supply Corporation (KESC) and to restore without delay the rights of the KESC
Democratic Mazdoor Union as a collective bargaining agent [338th Report, paras 264—
266).

143. In its communication of 14 October 2006, the Federation of Qil, Gas, Steel, Docks,
Communication, Transport & Electricity Workers (FOGSEW) indicated that the
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Government has so far ignored the Committee’ s recommendations in this case. Moreover,
the High Court Sindh, in its verdict of 23 June 2006, directed the National Industrial
Relations Commission to decide to conduct a new election of a collective bargaining agent
in the KESC, thereby ignoring the Committee's recommendation. The FOGSWEG was
now preparing to address the High Court again with a complaint of infringement of
collective bargaining rights.

144. The Committee regrets that the Government provided no information regarding this case
since its last examination. The Committee emphasizes that the Government should
recognize the importance for their own reputation of formulating detailed replies to the
allegations brought by complainant organizations, so as to allow the Committee to
undertake an objective examination [see Digest of decisions and principles of the
Freedom of Association Committee, fifth edition, 2006, para. 24] . The Committee strongly
urges the Government to be more cooperative in the future. The Committee recalls that it
has been requesting the Government to restore collective bargaining rights to the KESC
Democratic Mazdoor Union since this case was examined for the first time in November
2000. Deploring that the Government has so far not given any effect to its
recommendation, the Committee once again strongly urges the Government to restore
without delay the rights of the KESC Democratic Mazdoor Union as collective bargaining
agent and to keep it informed in this respect.

Case No. 2086 (Paraguay)

145. The Committee last examined this case relating to the tria and sentencing in the first
instance for “breach of trust” of the three presidents of the trade union confederations,
CUT, CPT and CESITEP, Mr Alan Flores, Mr Jerdnimo Lopez and Mr Barreto Medina, at
its meeting in November 2006 [see 343rd Report, paras 169-171]. The Committee had
noted that, on 31 December 2003, the judicial authority had cancelled the preventive
detention of the trade union officials in question, who were currently at liberty, and
expressed the hope that the judicial proceedings initiated against the trade union officials
would be concluded in the near future. It had aso noted that in a communication dated
6 June 2006, the Trade Union Confederation of State Employees of Paraguay (CESITEP)
reported that the crimina proceedings had not been concluded and aleged further
violations of procedural rights in the second instance (in particular the failure to produce
the evidence requested to follow up on a development in the second instance).

146. The Committee deplores the fact that the Government has still not sent its observations
regarding this case and the excessive delay in the judicial process. The Committee
expresses the hope that due process of law will be respected in the framework of the
judicial proceedings initiated against the trade union officials, and that the proceedings
will be concluded in the near future. The Committee stresses that justice delayed is justice
denied. The Committee once again requests the Government to inform it of the final ruling
handed down in this case and to send its observations on the communication of CES TEP
without delay.

Case No. 2293 (Peru)

147. The Committee last examined this case at its June 2005 meeting, when it made the
following recommendations [see 337th Report, paras 1124-1136]:

(8 The Committee requests the Government, in consultation with the employers’ and
workers' organizations concerned, to take the necessary measures so as to avoid
obstacles to the establishment of trade unionsin the public sector and to keep it informed
in thisregard.

32 GB299-4-1-2007-06-0008-1-En.doc



GB.299/4/1

(b) The Committee requests the Government to take steps to ensure that health and social
security authorities comply with the criteria laid down in respect of the deduction of
trade union dues from wages and to keep it informed of al measures taken in this

respect.

148. In acommunication dated 25 October 2006 the Government recalls that the National Trade
Union of Social Security Workers (SINACUT ESSALUD) has been on the register of
trade union organizations of public officias since 2 July 2004 and that there is no
justification for its non-recognition by the social security institution, ESSALUD. It adds
that on 18 April 2005 SINACUT filed proceedings for the protection of its constitutional
rights so as to oblige ESSALUD to grant it unrestricted enjoyment of its congtitutional
right to freedom of association, to bargain collectively and to strike. The proceedings were
finally resolved by the Constitutiona Court in a 19 April 2006 ruling, declaring the
complaint to be inadmissible on the grounds that article VII of the Preliminary Title and
article 5, paragraph 2, of the Constitutional Procedural Code provided for a specific
procedure which is equally satisfactory as a means of protecting a constitutional right that
has supposedly been infringed. Consequently, because the matter in dispute comes under
the country’s labour legidation, it will have to follow the procedure for administrative
disputes. The Government states further that it has not been proved that the right to
freedom of association, to bargain collectively or to strike has been infringed. Should
ESSALUD persist in its refusal to recognize the trade union, SINACUT is clearly entitled
to have recourse to the proper channels. The Committee takes note of this information,
invites the Government to consider, together with ESSALUD, the effective recognition of
SINACUT and requests the Government to inform it of the final outcome of any case
brought before the administrative disputes authority by the organization with respect to its
recognition by ESSALUD.

149. The Government states that: (1) with regard to the requirements imposed on SINACUT by
ESSALUD before it will deduct union dues from union members wages, ESSALUD
claims that the presentation of a magnetic support containing alist of members of the trade
union is necessary for the data to be entered into company payroll more quickly; the labour
administration considers that this practice can congtitute a burden that a trade union is not
necessarily in a position to assume and that, consequently, in the absence of an agreement,
it isfor the employer to provide the necessary materia and human resources for the data to
be entered as efficiently as possible; (2) with regard to the requirement that SINACUT
present a membership card and national identity document with each request for the
deduction of union dues, ESSALUD states that, although it has the files of all the workers,
there have been many instances where their signatures had been forged, to their cost, and it
isimpossible month after month to go through the files of every worker who authorizes the
deduction of union dues just to check his or her ID; the labour administration considers
that the point raised by ESSALUD is valid, since the purpose of this requirement is to
protect the union dues, which is in the workers' interests; and (3) with regard to the
requirement that workers submit a letter of resignation from the union in order to suspend
the deduction of union dues, ESSALUD states that this requirement has been dropped and
that in many cases deductions are now being stopped simply at the worker’s request. The
Government observes that the foregoing information demonstrates ESSALUD's
willingness to remove some of the requirements imposed and explains why others, in the
employer’s opinion, are justified. The Committee takes note of this information and recalls
that, on examining this case in June 2005, it considered that, when deducting trade union
dues from wages, ESSALUD should restrict itself to requesting evidence of new affiliations
or resignations of members.
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Case No. 2252 (Philippines)

150. The Committee last examined this case, at its November 2006 session [see 343rd Report,
paras 182—-190]. The Committee recalls that the case concerns the continued refusal by
Toyota Motor Philippines Corporation (TMPC) to recognize and negotiate with the
complainant Toyota Motor Philippines Corporation Workers Association (TMPCWA)
despite the union’s certification by the Department of Labor (DOLE) as sole and exclusive
bargaining agent; the TMPC moreover dismissed 227 workers and filed criminal charges
against other officers and members for having staged strikes in protest at this refusal. The
National Labor Relations Commission (NLRC) later on found these dismissals valid but
nevertheless required the TMPC to grant separation pay of one month’s pay for every year
of service. One hundred and twenty two workers have not accepted the compensation
package. Several legal appeals are pending before the courts filed by both parties.

151. During the last examination of this case, the Committee made the following
recommendations. (1) with regard to the recent alegations by the complainant concerning
the new certification election of 16 February 2006 which led to the certification of the
Toyota Motor Philippines Corporation Labor Organization (TMPCLO) — which was
alegedly established under the dominance of the employer — as sole and exclusive
bargaining agent of all the rank and file employees, the Committee requested the
Government to provide further clarifications on whether the TMPCLO obtained the
absolute majority of votes required for certification and to keep it informed of the appeal
filed by the TMPCWA against the mediator-arbiters order certifying the TMPCLO; the
Committee also noted that the recent certification ballot took place in the particularly
difficult context of the repeated refusal by the TMPC to recognize and negotiate with the
TMPCWA, and once again requested the Government to communicate the decision of the
NLRC of 9 August 2005 dismissing the unfair labour practice case filed by the TMPCWA
aleging company domination of the TMPCLO, (2) with regard to the appea made by
TMPC againgt the certification election in 2000 on the ground that it should have been
opened to the employees at levels 5-8 — a question which appears to continue to be at in
issue in respect of the latest certification election of 16 February 2006 — the Committee
once again regquested the Government to communicate the text of the decision of the Court
of Appeals as soon asit is handed down; it aso requested the Government to indicate the
condition established for the recent elections on the basis of which the TMPCLO was
certified as bargaining agent and to specify whether the employer has changed its position
on the question as to the workers that constitute the bargaining unit, as well as any impact
that such a change may have on the case pending before the Court of Appeals; (3) with
regard to its previous request for the reinstatement of 122 workers dismissed from the
TMPC (who had not accepted the compensation package) or, if reinstatement was not
possible, the payment to them of adequate compensation, the Committee requested the
Government to provide information on the measure taken to initiate discussions on this
issue; and (4) with regard to the criminal charges laid against 18 trade union members and
officers the Committee requested the Government to transmit a copy of the Court
judgements as soon as they are rendered. It also requested the Government to institute an
independent inquiry into the allegations of harassment by the police in respect of these 18
unionists and to keep the Committee informed of the outcome.

152. The complainant organization provided additional information in support of its complaint
in communications dated 29 August, September and 20 December 2006 and 20 March
2007.

153. In its communication dated 29 August 2006, the complainant aleged that, on
7 August 2006, it discovered that the management of TMPC and the company dominated
union, TMPCLO, agreed to start collective bargaining negotiations in a secret meeting.
Previously, the complainant had filed a motion for reconsideration of the certification of
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the TMPCLO and therefore, after finding out about the commencement of negotiations,
wished to file a letter of request with the Secretary of the DOLE to get a certification
concerning whether any order had been issued on the earlier motion. However, the DOLE
guards and policemen prevented the union representatives from entering the DOLE
building and filing the letter of request. To their disappointment, they found out that the
secretary of the DOLE had issued an unofficial decision denying the Motion for
Reconsideration by a mere letter addressed to the TMPCWA President, dated 31 July
2006, and not through an Official Order — a recurring practice at the DOLE. Moreover, the
Office of the Secretary of the DOLE hurriedly issued an Entry of Judgement dated
4 August 2006, according to which the decision of the Med-Arbiter of 7 April 2006 was
declared final and executory; this decision denied the Protest filed by the complainant
seeking the nullification of the Certification Election and certified the TMPCLO as sole
and exclusive bargaining agent.

154. Furthermore, according to the allegations, on 16 August 2006 the complainant went to the
Office of the Secretary of the DOLE to file aletter asking the Secretary to make a decision
on the Mation for Reconsideration as the union needed to know the right venue to file a
petition for Certiorari to the Court of Appeas. However, in filing this letter to the
Secretary, the guards prevented the union members and fired their firearms five times. This
resulted in the workers panicking and running to the seventh floor, after which many police
came and violently dispersed them. Five members were serioudy injured and 21 were
brought to jail and were charged with fabricated criminal charges, namely: slight physical
injuries, assault and inciting sedition. These members were unjustly detained for three

days.

155. The complainant also makes severa arguments against the certification of the TMPCLO:
(i) according to a national law, a petition for certification election should be reected if
there is a bargaining deadlock which had become subject to a valid notice of strike or
lockout, as in the case at hand (section 14, Rule VII1 of Department Order No. 10-03); if a
union has been certified as the sole and exclusive bargaining agent and is in dispute with
the management caused by the management’s refusal of collective bargaining, the Labor
Code should be interpreted and implemented so as to prevent the DOLE from granting
petition by anyone else for a new certification election; (ii) athough the TMPC brought a
civil suit contesting the certification of the TMPCWA on the ground that certain
challenged votes of supervisory employees should not have been treated as invalid, it did
not raise objection to the certification of the TMPCLO, athough the votes of supervisory
employees were once again treated as invalid; if the TMPC negotiates with the TMPCLO
it therefore implicitly accepts that the true intention behind its previous appeal was the
unjust and unfair refusal of collective bargaining with the TMPCWA which was nothing
more than union busting; (iii) the complainant’s filing of an unfair labour practice appeal
against the TMPCL O should have served as a bar to the holding of collective bargaining
negotiations; (iv) the DOLE should not have declared the TMPCLO as the winner of the
certification e ections before the courts decide on the matter of voting rights of supervisory
employees which was at the heart of the previous certification election; by declaring these
votes as “segregated” votes, the DOLE treated them as de facto invalid votes whereas none
of the parties had made such a request; had they been treated as valid but challenged votes,
the TMPCLO would have not obtained the absolute mgjority of valid votes cast; (v) the
argument of the Government that the Dole has no lawful means to compel the employer to
bargain collectively unless the union files an unfair labour practice case is astonishing
given that the Government in this case should not be limited to the administrative branch
and should comprise the legislative and judiciary branches; the Government is limited to
justifying the DOLE's acts or omissionsinstead of explaining why the TMPCWA has been
left refused by the employer for over five years; (vi) with regard to the case currently
pending before the Court of Appeals, the Supreme Court had aready ruled in the
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framework of interim measures in favour of the complainant, and so the Court of Appeals
should take account of thisruling in rendering its decision on the substance of the case.

156. With regard to the crimina prosecution of the 18 TMPCWA members, the complainant
indicates that the scheduled hearing of 14 June 2006 was postponed until
17 November 2006. The criminalization of labour has been used by the Government and
the employers to oppress and prevent collective actions. Some of the 25 workers who were
originally prosecuted accepted the payment offered by the company; in their case, the
prosecutor did not pursue the warrant of arrest to put pressure on them and the court did
not include them in the hearing arraignment. Although they never appear in the court
hearings, the prosecutors do not recommend the issuing of a warrant or their arrest for
violating the law by being absent.

157. In its communication of September 2006, the complainant adds that it filed a complaint
before DOLE’'s NLRC for unfair labour practices on 10 August 2006. The complaint was
duly received and the first mandatory conferences were to be held on 12 and 19 September
2006. The complainant adds that since it has now filed a complaint for unfair labour
practices, the Government is no longer justified in asserting that it is unable to compel the
TMPC to bargain with the TMPCWA.

158. In its letter, dated 20 December 2006, the complainant further aleges that, on
15 November 2006, the House of Representatives Committee on Labor and Employment
called another meeting for the continuation of deliberations on House Resolution No. 173,
entitled “Resolution Directing the House Committee on Labor and Employment to
Conduct an Investigation, in Aid of Legidation, into Toyota Motor Philippines
Corporation’s (TMPC) Unfair Labor Practices, Refusa to Recognize the Union of Toyota
Workers and Workers' Rights to Collectively Bargain and Strike; and Abide by the
Rulings of the Supreme Court Supportive of the Workers and Recommend Measures to
Protest the Rights and Welfare of the Workers'. To the disappointment of the Committee,
the TMPC management did not attend the hearing; this is the third meeting invitation that
has been ignored by the TMPC.

159. Furthermore, with regard to the collective bargaining negotiations with the TMPCLO, the
complainant alleges that the company helped the TMPCLO to have the collective
agreement ratified by stopping its production sometime in November 2006 and allowing
the union to use the company facilities in order to gather the rank and file workers, and
have them sign the ratification of the agreement with threats that those who did not sign
could not acquire a bonus.

160. With regard to the criminal case, the TMPCWA states that the company uses it as leverage
to pacify the actions of illegally dismissed members and to keep on harassing the workers
and their families to give up.

161. In a communications dated 20 March 2007, the complainant indicates that on 6 December
2006, the TMPC and the company dominated union, TMPCLO, signed a collective
bargaining agreement for the years 2007-11 and the agreement was approved and
registered by the DOLE on 16 January 2007.

162. The Government replied in communication dated 6 November 2006 and 15 January 2007.
In its communication dated 6 November 2006, the Government indicates that there are
now three related cases pending with the Court of Appeals. Thefirst isthe TMPC' s appeal
against the Order of the DOLE certifying the TMPCWA as the sole and exclusive
bargaining representative of the TMPC's rank and file employees. The second and third
cases, on the other hand, relate to appeals filed by the TMPCWA on the latest certification
election (the Order authorizing the latest certification election and the Order certifying the
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TMPCLO as the sole and exclusive bargaining representative). The Court of Appeals has
yet to decide these cases which have been consolidated and will be examined together.
With regard to the delay in the proceedings, the Government indicates that this is beyond
its power to control and that the TMPCWA is not entirely blameless for the delay as it
chose to file several incidental motions and petitions with the Court of Appeas and the
Supreme Court. While recognizing the TMPCWA's right to avail itself of judicial
remedies and incidental motions, the Government considers that the TM PCWA could have
exercised restraint in this respect. Findly, the merits of the TMCP' s appeal is a live issue
before the Court of Appeal as the Supreme Court’s dissolution of the injunctive relief
previousdly issued by the Court of Appeals (preventing the commencement of collective
bargaining) did not definitely settle the issue of the TMPCWA's majority status.
Specificaly, the Supreme Court ruled on whether the injunctive relief granted by the lower
court complied with the following requisites: (a) that the invasion of the right sought to be
protected is material and substantial; (b) the right of the complainant is clear and
unmistakable; (c) there is an urgent and paramount necessity to prevent serious damage.
There is, thus, no final determination on the merits of the main substantive issue, i.e., the
TMCP's appeal against certification of the TMPCWA as bargaining agent. The
Government believes that the Court of Appeals is not precluded from resolving the merits
of the case based on issues, arguments and points not examined by the Supreme Court. The
ruling of the Court of Appeals on these undecided issues may not therefore necessarily
conflict with the Supreme Court’ s decision.

163. With regard to the proceedings initiated before the NLRC for unfair labour practices, the
Government indicates that after the Labour Arbiter regjected the initially filed charges, the
NLRC affirmed on apped this decision. Furthermore, the Department of Labor never
favoured the TMPLCO and always decides cases on the basis of the merits of the parties
positions, claims, arguments and evidence vis-a-vis the applicable laws. Later on, the
TMPCWA filed a second appeal for unfair labour practices. As to whether this deprives
the Government of a valid excuse for not compelling the TMPC to bargain with the
TMPCWA, the Government specifies that the mere filing of a case does not per se give it
the coercive power to compel the employer to negotiate with the union. There must be a
final determination that indeed the employer is guilty of unfair labour practices, i.e., that it
refused to negotiate with the TMPCWA in lack of good faith.

164. The Government adds that a pending bill (House Bill No. 1351) before the Philippine
Congress essentiadly seeks to: (1) guarantee the expeditious nature of certification
elections; and (2) promote free trade unionism and foster free and voluntary organization
of a strong and united labour movement. In relation to the first objective, the bill seeks
(1) to emphasize the employer's role as an observer, thereby eliminating employer
interference which is an incessant cause of dday; (2) to restrict the grounds for
cancellation of union registration as sole and exclusive bargaining agent; and (3) to clarify
that the filing of a petition for cancellation of registration against the union does not
suspend a petition for certification elections (Explanatory Note of House Bill No. 1351).
This bill was already approved by the House of Representatives (one of the two chambers
of the legislature) and is now being considered by the Senate.

165. With regard to the crimina case against the 18 TMPCWA members and officers, the
Government indicates that the court had not yet decided the case. The accusations relate to
grave coercion. Moreover, the allegations of harassment by police officers have not been
officially brought to the attention of loca authorities by the TMPCWA. There is an
effective machinery to address the concerns raised if and when the matter is officialy
brought to the authorities.

166. With regard to the incident of 16 August 2006, the Government indicates that the
TMPCWA held araly on that day in front of the DOLE building. Some union members
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attempted to rowdily enter the building and security guards attempted to keep them from
entering the building. Some members pushed through to the inside of the building. Five
gunshots echoed while the securities of the building tried to hold these people back — this
being more than a fair warning. The TMPCWA members still forced their way into the
DOLE building. Security guards were hurt, trying to prevent the rowdy entry. Some union
members even succeeded in making their way up to the seventh floor to storm the Office
of the Undersecretary of Labor and hurled unsavoury words against him. It took the
intervention of the police to remove the union members. This was actually the second time
that this group had committed these acts. On 26 July 2006, some TMPCWA members
forced their way into the seventh floor where the Undersecretary was holding office,
banged and kicked on his door and hurled invectives a him. As a result of the latest
incident, the police charged the TMPCWA members with damage to property, assault and
inciting to sedition, which police in any country would do when demonstrators forcibly
enter a government workplace, cause damage to public property, and physically assault
peace officers inside the building. The criminal proceedings spawned by this incident are
still pending before the Prosecutors' Office.

167. Inits communication dated 15 January 2007, the Government indicates with regard to the
dispute over the termination of 227 TMPCWA officers and members that, originally, the
dismissals were authorized as lawful (due to the staging of a strike without having held a
strike ballot and, later on, illegally refusing to obey the return to work order issued by the
Secretary of the DOLE) but payment of separation pay was additionaly required (one
month’s pay for every year of service). Pursuant to various appeals, the issue of the
payment of separation pay is still pending before the Supreme Court. This notwithstanding,
the TMPC offered and till offers adequate compensation to the dismissed employees. In
fact, 105 out of the 227 TMPCWA members who were terminated already accepted the
TMPC's offered compensation. Thus, with regard to the Committee's previous request for
reinstatement of the 122 employees who did not accept the compensation package or
adequate compensation, the DOLE can only go as far as attempting to conciliate the issue
of adequate compensation considering that the Supreme Court shall conclusively decide
the issues of reinstatement and separation pay. Much will depend on the acceptability of
the TMCP's offer but discussions will be futile if the remaining affected employees
adamantly refuse the package.

168. With regard to the DOLE's decision to authorize the latest certification election, the
Government adds to its previous comments that the petition of the TMPCL O was granted
due to the supervening delay that effectively denied TMPC's rank and file employees of
their bargaining rights. Furthermore, five years had passed since TMPCWA'’ s certification
and another union should be able to ask for a new election after the elapse of a reasonable
time. Findly, the TMPCWA challenged the Department’s decision before the Court of
Appeals, where the matter is currently pending. In the meantime, the certification election
took place and led to the certification of the TMPCLO. The mediator-arbiter in that
framework decided that the votes of 121 supervisory employees should remain segregated
in accordance with the prior ruling of the Department on this matter in the 2000
certification election when the TMPCWA was certified. The TMPCWA filed appeals
against the decisions affirming the certification of the TMPCLO and the issue is currently
pending before the Court of Appeals (as noted above).

169. With regard to the position of the TMPC on the segregation of the votes of the supervisory
employees, an issue which lies at the heart of the dispute, the Government indicates that,
although the employer did not pursue its position with the same vigour on the occasion of
the latest eection, it argued in its position paper filed with the Med-Arbiter, that the 121
employees whose ballots were segregated were rank and file employees. The Government
states that the seeming change in the TMPC' s thinking on this issue does not seem to have
any effect on the proceeding under way before the Court of Appeals, unless the TMPC
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170.

171.

172.

173.

174.

175.

176.

decides to file a manifestation with the court signifying its lack of interest in the case
and/or itsintention to withdraw the petition/appeal .

The Committee notes from the information provided by the complainant and the
Government that a new collective agreement was signed between the TMPCLO and the
TMPC on 6 December 2006 for the period 2007-11. Previously, the complainant in this
case, TMPCWA, had lodged appeals against the decisions of the DOLE authorizing a new
certification election at the TMPC and affirming the certification of the TMPCLO as sole
and exclusive bargaining agent of the rank and file employees in the TMPC. These appeals
have been consolidated with the initial appeal filed in 2001 by the TMPC against the
Order of the DOLE certifying the TMPCWA as bargaining agent.

The Committee must once again express its deep regret that an order for a new
certification ballot was granted before the issues arising from the previous certification
ballot could be resolved before the courts, especially as the certification ballot took place
in the particularly difficult context of the repeated refusal by the TMPC to recognize and
negotiate with the TMPCWA and the alleged practices of favouritism towards the
TMPCLO.

The Committee expects that the Court of Appeals will issue its decision on the issue of
certification without further delay and requests the Government to keep it informed in this
respect. The Committee expects, moreover, that in rendering its decision, the Court of
Appeals will take into account that according to the information provided by the
Government, during the latest certification election, the TMPC did not pursue the matter of
the segregation of the votes of the supervisory employees with any insistence and therefore
seems to have changed position on this issue, which constitutes the basis for its pending
appeal against the TMPCWA and lies at the heart of the dispute with that union.

With regard to its previous request for the reinstatement of the 122 dismissed workers who
did not accept the compensation package, and if reinstatement is not possible, as
determined by a competent judicial authority, the payment of adequate compensation, the
Committee requests the Government to pursue its efforts in this respect and to keep it
informed of the decison of the Supreme Court on the questions of
reinstatement/compensation as soon asit is rendered.

With regard to the criminal charges laid against the 18 trade union members and officers
for grave coercion against workers were not involved in the strike of 28-31 March 2001,
the Committee once again requests the Government to transmit a copy of the court
judgement as soon asit isrendered.

With regard to the incident of 16 August 2006, the Committee observes that the versions of
the facts communicated by the complainant and the Government diverge. The Committee
requests the Government to communicate any decisions issued in the framework of the
crimnal proceedings under way and to keep it informed of developments in the
proceedings.

The Committee finally notes with interest that according to the Government, House Bill
No. 1351, which has been approved by the House of Representatives and is currently being
considered by the Senate, seeks, among other things, to guarantee the expeditious nature
of certification elections by: (1) eliminating employer interference, which is an incessant
cause of delay in certification proceedings; (2) restricting the grounds for cancellation of
union regigtration; and (3) clarifying that the filing of a petition for cancellation of
registration does not suspend a petition for certification election. The Committee requests
the Government to transmit the text of House Bill No. 1351 and to keep it informed of
developments regarding its adoption by the Senate.
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Case No. 2383 (United Kingdom)

177. The Committee last examined this case at its November 2006 meeting [see 343rd Report,
approved by the Governing Body at its 297th Session, paras 191-195]. The Committee
requested to be kept informed of developments with regard to the following issues: (a) the
progress of consultation with private contractors on the establishment of appropriate
mechanisms to compensate prisoner custody officers in private sector companies to which
certain of the functions of the prison have been contracted out, for the limitation of their
right to strike; (b) the progress of consultations with a view to improving the current
mechanism for the determination of prison officers' pay in England, Wales and Northern
Ireland. With regard to the latter point, the Committee had taken note with interest of the
Government’s intention to satisfy a clam by the complainant Prisoner Officers
Association (POA) to include a trade union representative in the selection panel for the
Prison Service Pay Review Body (PSPRB).

178. In acommunication dated 26 February 2007, the Government indicates that pursuant to the
Committee' s conclusions and recommendations in this case, the Government undertook to
ensure that:

(i) PSPRB awardswould only be departed from in exceptional circumstances;

(if) consultation would take place to ensure that arrangements for the appointment of
members of the PSPRB are independent and impartial, are approved on the basis of
specific guidance or criteriaand have the confidence of all parties concerned.

179. Her Majesty’s Prison Service (HMPS), acting as the Government’s representative, sought
to address the following issues:

(i) Open didogue with the POA on this issue: HMPS telephoned POA officias on
several occasions on this matter but received no response.

(i) Changes to strengthen the recruitment criteria and provide for independent scrutiny of
the recruitment process. proposals were drawn up and sent to al interested parties,
including the POA, which, despite having in excess of the customary period of 28
daysfor reply, once again failed to respond.

180. Accordingly, recruitment of new members of the PSPRB took place using the new criteria
that had been circulated. In March 2006, the HMPS was asked if it could meet with the
POA to discuss the ILO recommendations. At that meeting, the POA stated that it did not
accept that the prison service and its officids could act as representatives for the
Government on this issue, and criticized the Government for failure to consult. Despite
ongoing discussions, the POA was unable to be persuaded that the mechanisms for Pay
Review Body appointments were consistent with the Commissioner for Public
Appointment’s guidelines and subject to independent scrutiny. The POA set itsaims firmly
on achieving:

(i) anindependent Pay Review Body;
(if) aninput on the selection panel of the members of the Pay Review Body;

(iii) a written commitment that the Government, ministers or the employer would never
attempt to interfere with the Pay Review Body; and

(iv) no reference to acceptance of workforce reform/modernization in determining future
pay rises.
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181. Between 31 July and 13 August 2006, the POA held a ballot seeking support of its
conference motion seeking a mandate for “action up to and including strike action to
achieve these objectives’. The result of the ballot was in support of the union’s position by
asignificant majority.

182. Following assistance from the Trades Union Congress (TUC) and the prisons minister, a
draft outline agreement was reached addressing all four key points raised by the POA. The
POA agreed to take this to a further Special Delegates Conference on 7 September 2006,
where it was accepted by delegates, thereby removing the mandate for industrial action.
Following the acceptance of the agreement, the POA then sought to further renegotiate the
agreement by introducing additional conditions. This was unacceptable to the Government
and the agreement was subsequently withdrawn.

183. This effectively placed the prison service in direct confrontation with the POA which,
together with an unrelated dispute, resulted in the prison service successfully applying for
an injunctive relief in the High Court to stop interference with the normal operation of the
prison service. Contempt proceedings were scheduled to take place on 19 September 2006,
as a consequence of which the POA had called for nationwide strike action, which would
have been in breach of the legally binding agreement between the prison service and the
POA.

184. Intervention at ministerial and TUC level alowed the parties to draw up a settlement
document that agreed to look at a broader approach to issues between them, including the
key issue of the Pay Review Body mechanisms. Discussions allowed another set of agreed
proposals to be drawn up which would have had a much reduced impact, but which
seemed acceptable to the POA negotiators. However, at a further Special Delegates
Conference held on 30 November 2006, the proposed settlement was rejected by delegates
but a further mandate given that the POA should return to the prison service to negotiate a
better deal; to date no such approach has been received by the prison service.

185. Findly, in regard to private sector prisons, the National Offender Management Service
(NOMS), which has responsibility for matters related to private prisons, has had
discussions with providers on the issue of compensatory guarantees. All the companies are
aware that, when setting their overall reward package, they must reflect prevailing market
conditions in order to attract and retain staff in line with their organizational strategies.
This includes the constraints imposed by section 127 of the 1994 Crimina Justice and
Public Order Act in relation to the taking of industrial action. NOMS officials have also
informed HMPS that they understand that the mgjority of trade unions in the private sector
indicated they would be reluctant to engage in an agreement leading to a constraint on their
ability to ballot for industrial action, but recognize that they remain so constrained by
section 127 at the present time. Further discussions are planned involving the Minister
responsible for Criminal Justice and Offender Management and the GMB Union to review
these matters in more detail.

186. The Committee takes note of the information provided by the Government. It regrets that
the consultations carried out with the POA have not resulted in any agreed improvements
in the current mechanism for the determination of prison officers’ pay in England, Wales
and Northern Ireland. The Committee also notes that consultations with private
contractors on the establishment of appropriate mechanisms to compensate prisoner
custody officers in private sector companies for the limitation of the right to strike, have
not had any result. The Committee requests the Government to pursue vigouroudy its
effortsin respect of all the above and to keep it informed of devel opments.
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Case No. 2087 (Uruguay)

187.

188.

189.

190.

The Committee last examined this case at its meeting in November 2006 [see 343rd
Report, paras 196 and 198] and at that time requested the Government to keep it informed
of the ruling of the Court of Administrative Proceedings with regard to the appeals lodged
against the General Labour and Social Security Inspectorate Decree of 28 April 2003,
which sanctioned the Savings and Loans Cooperative of Officials of the Armed Forces
(CAOFA) for having dismissed workers because of their trade union membership.

In its communication dated 21 February 2007, the Government reports that the Court of
Administrative Proceedings has still not issued a ruling on the appeals lodged against the
Genera Labour and Social Security Inspectorate Decree of 28 April 2003, as the
documents are still being examined by the judges of the court. The Government adds that
in the context of the proceedings, the State Prosecutor to the Court of Administrative
Proceedings indicated in his report of 16 November 2006 that he believes the appeal will
be rejected and the alegations will be confirmed; nevertheless, the court is the competent
authority and it will rule asit seesfit.

The Committee notes this information and hopes that the Court of Administrative
Proceedings will issue a ruling in the near future regarding the dismissal of workers
because of their trade union membership, and it requests the Government to keep it
informed of the ruling.

Finally, the Committee requests the governments concerned to keep it informed of any
developments relating to the following cases.

Case Last examination on the merits Last follow-up examination
1914 (Philippines) June 1998 March 2002
1937 (Zimbabwe) March 1998 March 2007
1991 (Japan) November 2000 November 2006
2027 (Zimbabwe) March 2000 March 2007
2046 (Colombia) March 2005 June 2006
2068 (Colombia) November 2005 June 2006
2088 (Bolivarian Republic of Venezuela) ~ March 2004 November 2006
2096 (Pakistan) March 2004 November 2006
2114 (Japan) June 2002 March 2007
2153 (Algeria) March 2005 March 2007
2169 (Pakistan) June 2003 March 2007
2171 (Sweden) March 2003 March 2007
2186 (Hong Kong (China)) March 2004 November 2006
2234 (Mexico) November 2003 March 2007
2242 (Pakistan) November 2003 March 2007
2249 (Bolivarian Republic of Venezuela) ~ June 2005 March 2007
2256 (Argentina) June 2004 March 2007
2267 (Nigeria) June 2004 November 2006
2273 (Pakistan) November 2004 March 2007
2275 (Nicaragua) November 2005 November 2006
2279 (Peru) June 2006 March 2007
2285 (Peru) November 2004 March 2007
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Case

Last examination on the merits

Last follow-up examination

2291 (Poland)
2292 (United States)
2298 (Guatemala)
2301 (Malaysia)
2302 (Argentina)
2313 (Zimbabwe)
2328 (Zimbabwe)
2330 (Honduras)
2348 (Iraq)
2351 (Turkey)
2354 (Nicaragua)
2363 (Colombia)
2365 (Zimbabwe)
2371 (Bangladesh)
2373 (Argentina)
2377 (Argentina)
2380 (Sri Lanka)
2382 (Cameroon)
2386 (Peru)
2394 (Nicaragua)
2395 (Poland)
2399 (Pakistan)
2405 (Canada)
2407 (Benin)
2419 (Sri Lanka)

2423 (El Salvador)
2425 (Burundi)

2426 (Burundi)

2429 (Niger)

2436 (Denmark)

2437 (United Kingdom)
2438 (Argentina)

2439 (Cameroon)
2440 (Argentina)

2443 (Cambodia)

2448 (Colombia)

2456 (Argentina)

2458 (Argentina)

2460 (United States)
2464 (Barbados)

2467 (Canada)

2468 (Cambodia)

2471 (Djibouti)

2474 (Poland)

2479 (Mexico)

March 2004
November 2006
June 2006
March 2004
November 2005
November 2006
March 2005
November 2004
November 2006
March 2006
March 2006
November 2005
March 2007
June 2005
March 2007
March 2006
March 2006
November 2005
November 2005
March 2006
June 2005
November 2005
November 2006
November 2005
March 2006
March 2007
November 2006
November 2006
March 2006
November 2006
March 2007
November 2006
March 2006
November 2006
November 2006
March 2007
March 2007
March 2007
March 2007
March 2007
March 2007
March 2007
March 2007
March 2007
March 2007

March 2007
March 2007
March 2007
June 2006
March 2007
March 2007
March 2007
November 2006
March 2007

March 2007
November 2006
March 2007
November 2006
March 2007
March 2007
March 2007
March 2007
March 2007
March 2007

November 2006
November 2006
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Case Last examination on the merits Last follow-up examination
2481 (Colombia) March 2007 -
2483 (Dominican Republic) March 2007 -
2491 (Benin) March 2007 -
2495 (Costa Rica) March 2007 -
2496 (Burkina Faso) March 2007 -

191. The Committee hopes these governments will quickly provide the information requested.

192. In addition, the Committee has just received information concerning the follow-up of
Cases Nos 1890 (India), 2088 (Bolivarian Republic of Venezuda), 2134 (Panama),
2151 (Colombia), 2160 (Bolivarian Republic of Venezuela), 2227 (United States),
2237 (Colombia), 2249 (Bolivarian Republic of Venezuela), 2286 (Peru), 2326 (Australia),
2342 (Panama), 2364 (India), 2388 (Ukraine), 2390 (Guatemala), 2413 (Guatemala),
2416 (Morocco), 2433 (Bahrain), 2451 (Indonesia), 2452 (Peru), 2466 (Thailand) and
2502 (Greece), which it will examine at its next meeting.

CASE NoO. 2459

REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of Argentina
presented by
— the Senior Staff Association of the Cérdoba Province

Power Corporation (APSE) and

— the Argentinian Federation of Senior Staff

of the Electrical Supply Sector (FAPSEE)

Allegations. The complainant organizations
allege that the APSE has, in an arbitrary and
discriminatory fashion, been excluded by law
from the works council, a collegiate consultative
and advisory body for the Cordoba Province
Power Corporation

193. The present complaint isincluded in a communication from the Senior Staff Association of
the Cérdoba Province Power Corporation (APSE) and the Argentinian Federation of
Senior Staff of the Electrical Supply Sector (FAPSEE) dated November 2005.

194. The Government sent its observationsin a communication dated 1 March 2007.

195. Argentina has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

The complainants’ allegations
196. In their communication of November 2005, the APSE and the FAPSEE state that the

APSE isa primary trade union organization with trade union status granted by the Ministry
of Labour of the Republic of Argentina, and which provides union representation for
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senior staff and officias with specia technical and/or administrative functions serving
within the Cordoba Province Power Corporation (EPEC). The complainants indicate that
the APSE has concluded a collective agreement with the EPEC management governing the
labour relationships of senior staff and officias undertaking specia technical and/or
administrative tasks, which has been duly approved by the Ministry of Labour.

197. The complainants state that the EPEC is an enterprise dependent on the Government of
Cérdoba Province and run according to a structure laid down in provincia Act
No. 9087/03. Article 27, paragraph 2, of this Act expressly recognizes the APSE as one of
the trade unions to have concluded a collective labour agreement, together with the Light
and Power Workers' Union of the City of Coérdoba, the Villa Maria Regiona Light and
Power Workers' Union and the Rio IV Regiona Light and Power Workers' Union, trade
unions that are of equal rank to the APSE and which represent different segments of the
EPEC workforce. Article 22 of provincial Act No. 9087/03, mentioned above, created and
established the works council, a collegiate consultative and advisory body of the EPEC,
whose purpose is to monitor progress towards completion of a “management plan”,
mapping out objectives and investment within the Cérdoba Province energy policy, which
entails the preparation of quarterly reports for consideration by both the EPEC Board of
Directors and the provincial executive authority.

198. The complainants alege that, to their surprise and with no explanation given, provincial
Act No. 9087/03 provides, in relation to the composition of the abovementioned works
council, for participation by the highest ranked representatives (secretaries-general) of the
Light and Power Workers' Unions of Cordoba, VillaMariaand Rio IV, excluding from the
council the chairperson of the APSE Executive Committee, who enjoys identical trade
union rank to that of the trade union secretaries. The complainants consider that this
arbitrary exclusion constitutes a clear violation of the right to equality enshrined in
article 7 of the Congtitution of the Province of Coérdoba and article 16 of the National
Congtitution of Argentina, also running counter to the very same principles that have for so
long been enshrined by the International Labour Organization in Conventions Nos 87,
98 and 111, as ratified by the Republic of Argentina and incorporated into the National
Congtitution of Argentina as laws regulating the exercise of the principles in question,
given that this deliberate exclusion by the Government of Cérdoba Province is barring a
significant segment of the EPEC workforce from participating, via the appropriate
representative, in the works council and in political and economic decisions concerning the
way in which the employer operates.

199. The complainant organizations make clear that the exclusion in question is without doubt
an act of intolerable discrimination and constitutes a clear limitation on the exercise of
freedom of association, in that it limits the full and effective exercise of trade union
functions in defence of the interests of the workers represented by the APSE. They add that
it would be opportune to cite in this case legal opinion No. 193-05, issued by the National
Institute to Combat Discrimination, Xenophobia and Racism (INADI), a body reporting to
the Argentine Interior Ministry, which, on being consulted by the APSE, expressed the
view that “with regard to the composition of the works council set forth in Act
No. 9087/03, which does not provide for participation by the APSE ... this Institute is of
the opinion that every association of EPEC workers should be represented proportionally
within the aforementioned council, in order to guarantee the exercise of rights under equa
conditions”.

B. The Government’s reply

200. In its communication of 1 March 2007, the Government states that it wishes to provide a
brief description of the parties involved in the dispute and their functions, in order to
clarify the extent and aim of the complaint. The APSE is the Senior Staff Association of
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201.

202.

203.

the Cordoba Province Power Corporation. It represents all senior staff members employed
by that enterprise and officials with special technical and/or administrative functions who
are not represented by other workers trade union organizations. The EPEC is the
provincial power corporation, an enterprise dependent on the Government of Cdrdoba
Province and run according to a structure laid down in provincial Act No. 9087 which
establishes that it shall be run by a Board of Directors made up of a chairperson and two
members of the Board; the general management; a works council; managers, sub-managers
and area heads. The said Act recognizes the APSE as a trade union included in the
collective labour agreement. The works council, also provided for under article 2 of this
Act, is a consultative and advisory body for the EPEC, whose purpose is to monitor
progress regarding completion of a “management plan”, mapping out objectives and
investment within the Cdrdoba Province energy policy. This entails the preparation of
quarterly reports for consideration by both the Board of Directors of the EPEC and the
provincial executive authority.

The Government states that, prior to the complaint presented to the Committee on Freedom
of Association, the APSE brought its case before the Conciliation and Arbitration Unit of
the Ministry of Labour of Cérdoba Province (file No. 0472-069743/04). The provincial
labour authority organized a conciliation session (held on 30 July 2004) to address the
issue raised. No agreement was reached at that time and therefore the conciliation process
was deemed to have been exhausted, leaving the complainant organization free to turn to
legal channels in order to resolve the conflict. Likewise, prior to bringing the complaint
before the ILO, the APSE made an official submission to the INADI which came within
the scope of INADI's mandate and also complained of discrimination owing to the
opinions and trade union membership of APSE members Walfrido Tomés Vergara (APSE
President), Ricardo Alberto Merlino and José Luis Jiménez, who were also alegedly
discriminated against with the unilateral amendment of their employment contracts,
serioudy damaging freedom of association. The Institute did not issue an opinion
regarding the situation of the complainant Vergara, stating that legal proceedings were
ongoing pending a ruling and that, given that both individua and collective employment
relationships fall within the competence of the administrative authorities responsible for
the regulation of work and the law courts, issuing an opinion in this respect would only
lead to legal controversy.

The Government states that, with regard to the legal proceedings linked to the APSE’s
complaint to the ILO, it is necessary to take into account the judicial proceedings in the
case of “Vergara Walfrido T. and others Versus EPEC — reinstatement action” (appeal for
the protection of congtitutiona trade union rights — amparo sindical, for a change of
functions and transfer). This action was first brought before the Conciliation Court of the
Seventh District of the City of Cérdoba on 15 October 2004. An appea was then lodged
with the Eighth Division of the Labour Court of the City of Coérdoba and the case is
currently being examined by the Higher Court of Cordoba, pending a ruling by that court
on an application for judicial review lodged by the APSE. The Government states that in
the first instance the reinstatement claim was upheld, that the said claim was rejected in the
second instance and that an appeal to annul is currently pending in this respect.

As to the exclusion of the APSE from the works council of the EPEC and the inclusion of
the Light and Power Workers Union, the Government states that article 22 of provincial
Act No. 9087, which regul ates the running of the EPEC, established the works council, and
the failure to include the APSE in the council should have been denounced before the
legislature of Cordoba Province prior to the adoption of the Act, or in any case Parliament
should have been urged to amend the Act. There is a specific procedure governing the
amendment of an act which isin force and the relevant mechanisms provided for under the
Provincial Constitution must be activated. The Government adds that it should be
remembered that the national authorities have received no complaints whatsoever in this
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regard, this being the first claim brought to their attention regarding the alleged violation of
the principles of the freedom of association that this Act represents. According to the
Government, the complaint made is based on differences between the trade unions (both
have trade union personality) and the EPEC cannot serve as a mediator in this regard.
Furthermore, none of the issues can be considered to be violations of rights related to
freedom of association. All the measures taken are provided for under Act No. 9087, which
lays down the structure according to which the EPEC is run, and under the collective
agreement governing relations between the EPEC and the APSE (for example, article 42 of
the agreement permits the Board of Directors to order the temporary transfer of staff
without their agreement for up to six months). Therefore, the complainant has not suffered
from any concrete prejudice. Furthermore, as can be seen from Title VIII, article 17, of the
said Act on the duties and competences of the Board of Directors, the Board has complete
freedom regarding decision-making, and thus the complaint is inaccurate when it states
that “the possibility of participating in the process of taking significant decisions regarding
the progress and the future of the public enterprise employer is being reduced”. Under
article 22, Title XI, of the Act, the works council is described as a collegiate consultative
and advisory body. The last paragraph of this article reads as follows: “The conclusions
reached by the council will be reported. In cases where there is disagreement, each member
snall prepare a separate report, to be transmitted to the Board of Directors and the
Provincial Executive, as appropriate.” From the wording of the article it appears that the
conclusions reached by this works council are not definitive in nature, but merely reports.
The Board of Directorsis completely independent and the council is an advisory body. The
Government concludes that the complainant has not suffered from any concrete prejudice,
and neither has the freedom of association been violated or damaged in any way
whatsoever.

C. The Committee’s conclusions

204. The Committee notes that the complainant organizations allege that the APSE has, in an
arbitrary and discriminatory fashion, been excluded by law (Act No. 9087/03, attached to
the complaint) from the works council, a collegiate consultative and advisory body for the
Coérdoba Province Power Corporation (EPEC) established through the said Act, which
has the following functions and competences:

(a) advise and put proposals to the Board of Directors with regard to aspects, issues or
actions related to the management plan and other questions that it considers fall within its
scope; (b) carry out follow-ups to policies developed by the EPEC, as well as developing the
said policies with the aim of improving and widening their referential framework; (c) report
on a quarterly basis to the Board of Directors and the Executive Authority on progress
regarding the management programme. The general management shall provide all the
information necessary for the completion of this task; (d) propose the creation and
development of management tools aimed at overcoming limitations and increasing the
enterprise’s efficiency; (e) suggest to the Board of Directors that external technical, financial,
general or specific audits be carried out regarding matters related to the smooth running of
the enterprise; (f) give advice and information on the preparation and follow-up to the
sectoral power and telecommunications programme, on the need for generation capacity
growth or substitution with regard to the electricity network and, should needs be, on the
terms and conditions of calls for tender and the corresponding criteria for bidding;
(g) attempt to ensure and propose that any services be contracted at the lowest possible cost
to the enterprise while offering optimum quality and safety; (h) request the Board of Directors
to implement safety measures when situations arise that may endanger the health and safety of
the workers, the community and the environment.

205. Inthisregard, the Committee notes the Government’s statement to the effect that: (1) prior
to presenting its complaint to the Committee on Freedom of Association, the APSE brought
its case before the Conciliation and Arbitration Unit of the Ministry of Labour of Cordoba
Province. The provincial labour authority organized a conciliation session (held on
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206.

207.

30 July 2004) to address the issue raised. No agreement was reached at that time and
therefore the conciliation process was deemed to have been exhausted, leaving the
complainant organization free to turn to legal channels in order to resolve the conflict;
(2) the works council was established by article 22 of provincial Act No. 9087, which lays
down the structure according to which the EPEC is run, and the decision to include the
Light and Power Workers' Union in that council, while excluding the APSE, should have
been denounced before the legidature of Cérdoba Province prior to the adoption of the
Act, or in any case Parliament should have been urged to amend the Act. There is a
specific procedure governing the amendment of an act which is in force and the relevant
mechanisms provided for under the Provincial Constitution must be activated. The
Government adds that it should be remembered that the national authorities have received
no complaints whatsoever in this regard, this being the first claim brought to their
attention regarding the alleged violation of the principles of the freedom of association
that this Act represents; (3) the complaint made is based on differences between the trade
unions (both have trade union personality) and the EPEC cannot serve as a mediator in
this regard. Furthermore, none of the issues can be considered to be violations of rights
related to the freedom of association; (4) article 22, Title XI, of the said Act describes the
works council as a collegiate consultative and advisory body and the conclusions reached
by this works council are not definitive in nature, but merely reports. The Board of
Directorsis completely independent and the council isan advisory body.

The Committee notes in this regard that, when referring to the composition of the works
council, article 22 of the Act states that the council shall be composed of the general
management and the general secretaries of each of the Light and Power Workers' Unions
(Cérdoba, Villa Maria Regional and Rio V). The Committee also notes that the
complainant organizations highlight the fact that the National Ingtitute to Combat
Discrimination, Xenophobia and Racism (INADI), a body established by law to examine
complaints concerning discrimination, was of the opinion that, with regard to the
composition of the council, “ all the associations of workers present in the EPEC should be
represented in proportion to their size”. Moreover, the Committee notes that the
Government does not deny that the APSE should be represented on the works council. In
light of this, taking into account above all the fact that the APSE has trade union
personality and is therefore a representative organization of the workers within the
enterprise EPEC and the fact that the works council carries out functions of direct interest
to the workers (the Government also states that the council prepares reportsin itsrole as
an advisory body), the Committee requests the Government to take the necessary measures
to ensure that the APSE may join the works council of the EPEC.

Finally, the Committee notes that, in relation to the complaint lodged by the APSE, the
Government refers to the legal proceedings (appeal for the protection of constitutional
trade union rights — amparo sindical — for a change of functions and transfer) lodged by
the chairperson of this organization against the EPEC. The Committee recalls that the
complainant organization did not refer to this issue and notes that the Government states
that the case is before the High Court of Cordoba, to resolve an application for judicial
review lodged by the APSE. Whatever the case may be, the Committee recalls that, even if
the transfer of the trade union official in question is confirmed, it is up to organizations of
workers to decide on who will represent them on bodies such as the works council of the
EPEC. The Committee invites the complainant organizations to comment, if they so wish,
on the Government’ s statement concerning the transfer of the APSE President.

The Committee’s recommendations

208.

In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:
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(& The Committee requests the Government to take the necessary measures so
that the Senior Staff Association of the Cordoba Province Power
Corporation (APSE) may join the works council of the Cérdoba Province
Power Corporation (EPEC).

(b) The Committee invites the complainant organizations to comment, if they so
wish, on the Government’s statement concerning the transfer of the APSE
President.

CAse No. 2477

REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of Argentina
presented by
the Central of Argentinean Workers (CTA)

Allegations: The complainant organization
objects to delays on the part of the
administrative authority in processing its
application for trade union status, as well asthe
partial approval by the administrative authority
of certain amendmentsto the statutes of the
Central of Argentinean Workers (CTA)

2009.

210.

211.

The present complaint is contained in a communication of the Central of Argentinean
Workers (CTA) dated March 2006. The CTA sent new allegations relating to its complaint
in acommunication of 18 September 2006.

The Government sent its observationsin a communication dated 15 May 2007.
Argentina has ratified the Freedom of Association and Protection of the Right to Organise

Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A. The complainant’s allegations

212.

213.

In its communication of March 2006, the CTA states that it is a trade union confederation
(third-level body), registered with the Ministry of Labour, Employment and Socid
Security under No. 2027, through resolution No. 325 of the said authority. The CTA brings
together workers from various sectors, unemployed persons and persons in precarious
situations, as well as retired persons. It states that it is attempting to gain definitive
recognition by the Argentine State through the application for trade union status that gave
rise to this complaint. The CTA states that, on 23 August 2004, it lodged an application for
trade union status with the Ministry of Labour, Employment and Social Security.

The CTA lists the procedures and steps followed involving the Ministry of Labour,
Employment and Social Security, which began with the submission of its application, and
highlights the following facts. (1) On 20 December 2004, the “Trade Union Structure”
Area Director of the Ministry of Labour, Employment and Social Security advised that
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transmittal of the application for trade union status to the Genera Labour Confederation
(CGT) be expedited within a period of 20 days. On the same date, the National Director of
Trade Union Associations made the following statement: “in accordance with the
preceding declaration, prior to transmittal to the General Labour Confederation, please
produce a report on the existence of second- and third-level bodies, whose trade union
status may coincide with that of those first-level bodies on file and on the registration of
their membership if this National Directorate has been provided with that information”.
(2) This report was produced on 31 January 2005. (3) On 9 February 2005, the CTA
submitted a written request that the matter of transmittal to the CGT be settled quickly.
(4) On 18 March 2005, a judiciad measure of amparo (appeal for the protection of
constitutional rights) was lodged with the labour authority regarding administrative delays.
(5) On 8 June 2005, the judicial authority issued aruling upholding the CTA’s application,
resolving that “there have been administrative delays and ordering the Ministry of Labour,
Employment and Social Security — National Directorate of Trade Union Associations to
complete the administrative procedures within 20 days, ordering that transmittal to the
CGT of the CTA’s application for trade union status be expedited. (6) On 18 May 2005,
the Minister for Labour ordered that transmittal of the application for trade union status,
aong with a copy of the resolution and File No. 1-2015-1094.616, be expedited to
12 federations and one confederation (CGT). It should be pointed out that the intervening
judge also ruled that owing to the said resolution, there had been administrative delays
concerning the procedure, which had still not been completed. (7) Most of the federations,
as well asthe CGT, responded negatively to the granting of trade union status to the CTA.
(8) On 17 November 2005, the CTA again requested that the matter be settled quickly, in
an attempt to get the relevant body to speed up the process and grant the application for
trade union status made in August 2004. (9) On 22 February 2006, an order was issued by
the National Director of Trade Union Associations introducing what was clearly a new
delaying measure which consisted of “requiring the General Labour Confederation of the
Argentine Republic to provide alist of the bodies with trade union status affiliated to it, for
which purpose a period of 20 working days has been granted ...”.

214. The CTA states that there is a need to explain briefly what the issue in question is, as well
as its own position and that of the CGT regarding the said transmittal of the application.
Above al, asummary of events is necessary regarding the delays on the part of the public
administration. Recognition of the application for trade union status is based on past cases
dealt with by the Ministry of Labour, Employment and Social Security. The trade union
status of a third-level trade union body must be in line with the geographical area and
category of persons covered by the first- and second-level trade union bodies which go to
make up the third-level trade union body. Examples include the granting of trade union
status to the Argentine Federation of Pastry, Cake, Ice Cream, Pizza and Biscuit Makers,
the Federation of Government Professionals of the Autonomous City of Buenos Aires and
the National Taxi Drivers Federation (FEPETAX). This“ascending radial” system is used
in place of the procedure established under articles 25 and 28 of Act No. 23551 respecting
trade union associations (LAS).

215. The CTA adds that the CGT and its other constituent federations believe that the CTA’s
applicationisillegal. The CGT argues that because articles 32, 33 and 25 of the LAS are so
similar, the system for the comparison of trade union status therefore also covers second-
and third-level associations, depending on their accreditation as the most representative
organizations at those levels. According to the CGT, a confederation must be the most
representative in order to obtain trade union status, and the most representative
organization is the one with the most members paying dues in each affiliated body with
trade union status. In order to gain trade union status, the body must also challenge the
current body with trade union status, in line with the terms of articles 25 and 28 of the
LAS. The CGT and its constituent federations consider on this basis that there can only be
one general confederation with trade union status.
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216. According to the CTA, the application for trade union status complies with the terms of
article 32 of the LAS, which states that: “The most representative federations and
confederations shall acquire trade union status under the terms of article 25.” In turn,
article 25 of the LAS states that granting of trade union status is linked to the fulfilment of
two conditions: (a) the body shall be registered and shall have been active for a period of
not less than six months; and (b) over 20 per cent of the workers it seeks to represent must
be members of the body. These requirements were met at the time of the application for
trade union status and the CTA therefore believes that the administration is delaying
issuing a final decision granting or denying trade union status. The Ministry of Labour,
Employment and Social Security must speed up the process and decide on its position. It
cannot maintain its current state of silence or employ delaying tactics in the face of
applications to settle the matter quickly. Neither can it delay proceedings given the
imminent ruling on an amparo action for administrative delays.

217. The CTA stresses that the delaying tactics of the Ministry of Labour, Employment and
Social Security and its failure to issue a decision have prevented it from having recourse to
legal channels in order to obtain a ruling on the interpretation of Argentine law regarding
the trade union status of the CTA. Article 62 of the LAS states that decisions to deny trade
union status may be appealed against through the National Employment Appeals Court.

218. In its communication of 18 September 2006, the CTA states that, from the time the
complaint was presented to the Committee up to the present date, the Ministry of Labour,
Employment and Social Security has continued to employ delaying tactics, which, as has
already been demonstrated, are based on the “non-completion” or avoidance of completion
of the trade union status procedure. Both scenarios involve non-compliance with the
deadlines established by law for the completion of steps relating to the completion of the
procedure and the existence of formalities the sole aim of which is to delay proceedings.
The CTA refers to various steps related to transmittal to the CGT, applications for
extensions regarding the file, the lodging of complaints before the administrative authority
and applications for the matter to be settled quickly which went unheeded.

219. According to the CTA, the summary of the ongoing proceedings demonstrates that the
public administration only prioritizes the issue of the application when called on to settle
the matter quickly or when amparo actions are lodged by the CTA regarding delays. The
public administration adopts a defensive stance when faced by these appeals and
applications, justifying its actions by adding that even the delaying tactics (asin the case of
the new transmittal to the CGT) contribute to the completion of the procedure “in order to
arrive at adecision that necessarily relates to the application”. The Argentine State requires
a minimum of almost three years to complete a procedure that should really involve no
more than a simple check to ensure the legality of the application made by the
representative organization of workers seeking trade union status.

220. Moreover, the CTA states that the Seventh National Congress of Delegates of the CTA
was held in the city of Mar del Plata (Buenos Aires Province) on 30 and 31 March 2006.
During that Congress, over 8,000 workers, fully exercising the freedom of association,
approved (by a large mgjority) various reforms to the social statutes of the CTA. Among
other things, these reforms sought to deepen and intensify trade union democracy. On the
said occasion the socia statutes were reformed, along with new articles 2 and 4, which
read asfollows:

Article 2: The geographical area of the CTA shall cover the entire territory of the
Argentine Republic and any first-level trade unions, unions, associations or workers
federations, cooperatives or civil associations which accept the principles, aims and beliefs of
the third-level entity may join the said entity. Workers (any individuals who, through their
work, carry out a productive and creative activity with the purpose of satisfying their material
and spiritual needs) may join the CTA. In principle, the following categories of individual
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221.

222.

223.

224.

may join the CTA: (a) employed workers; (b) unemployed workers; (c) workers receiving
social security benefits; (d) self-employed workers and own-account workers (so long as they
do not employ other workers); (€) associated or self-employed workers; (f) domestic workers.
Article 4: Membership of the CTA is avoluntary and free act, performed by workers over the
age of 14 covered by the subjective scope of activities, with the only condition being the
acceptance and practice of the aims set out in the Declaration of Principles and the chapter on
aims and ends, and the respect of the present statutes. Membership shall be obtained directly
by the worker through the local, provincial, regional or national CTA organization or through
any trade union, union, association or federation of any type which belongs to the CTA.
National or provincial trade union bodies should be accepted as members by the National
Executive Committee.

The CTA dleges that, immediately after the trade union association had completed the
procedures required by Argentine law with regard to the approval of amendments to
statutes, on 27 July 2006 the Official Bulletin of the Argentine Republic published
(page 29) Ministry of Labour, Employment and Social Security resolution No. 717/20086,
which presents and partialy approves the reforms to the CTA’s socia statutes while
expressing reservations with regard to what the relevant authority refers to as “the adopted
trade union classification” and “scope of membership”, thus reinforcing decisions that
contravene international standards which the Argentine State is obliged to respect.

The CTA dtates that resolution No. 717/2006 is in direct conflict with the exercise of
freedom of association and the right to organize, as well as violating the terms of
Articles 2, 3 and 6 of the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87). The Argentine State's position is set out in the recitals of
resolution No. 717/2006: “with respect to the statutes submitted for approval, and in
particular the provisions concerning the trade union classification and membership scope,
Act No. 23551 respecting trade union associations and Regulatory Decree No. 438/88
(regulating the Act respecting trade union associations) take precedence should they come
into conflict with the said statutes’. Reiterating this approach, the relevant authority
resolves through article 1 that: “As soon as the law requires it, the text of the social statutes
of the Central of Argentinean Workers (CTA) shall be approved and the CTA shall then be
known as Central of Argentinean Workers (CTA), as contained in page 44/99 of File
No. 1.166.285/06, in line with the provisions of Act No. 23551 and Regulatory Decree
No. 467/88, which take full precedence in law over the statutes should they come into
conflict, in particular with regard to the adopted trade union classification and membership
scope, as set out in the said piece of legidation.”

The CTA adds that, in contesting the trade union classification and the membership scope,
resolution No. 717/2006 refers to two new articles on the statutes, articles 2 and 4. The
authority maintains its exclusionary stance by arguing that the contents of the new articles
of the social statutes approved at the recent Seventh National Congress of Mar del Plata
overstep existing legal boundaries. Thus, resolution No. 717/2006 becomes discriminatory,
in that it undermines the recognition, enjoyment and exercise on an equal footing of the
social and economic human rights of CTA members. These rights were undermined
whenever the authority claims that the LAS and Regulatory Decree No. 467/88 take
precedence regarding the “adopted trade union classification” (which smply means that
the authority will deny any workers not meeting the requirements contained in the said
pieces of legislation the right to organize). Thus, self-employed, pseudo self-employed or
own-account workers and those working within an unregistered employment relationship
and the unemployed lose the right to organize.

The CTA statesthat it has now been shown that this unacceptable restriction on freedom of
association and collective independence, carried out through resolution No. 717/2006, is
just one of a series of acts carried out by the administration that go far beyond simple
checks regarding legality and registration, reflecting, as it does, animosity and hostility
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towards the CTA. The articles chalenged by the Ministry of Labour, Employment and
Social Security of the Argentine Republic are essential for the development of the
organization and the trade union activity of the workers central. Both direct membership
(article 4) and membership of workers regardiess of their status (article 2) are essential
characterigtics of the CTA. Trade union organizations, their members and workers should
be allowed to choose the form that trade union organizations take as part of the free and
full exercise of their fundamental rights.

225. Findly, the CTA statesthat it has lodged the corresponding administrative appeals with the
relevant authority and that it made it clear in those appeals that it will not accept any kind
of restriction on the will to organize independently; this has been stated in the following
terms. “Therefore, we insist that the origina wording of articles 2 and 4 of the social
statutes, as approved by the delegates at the Congress, be maintained and we neither agree
to nor accept the interference of the National Executive Power through the Ministry of
Labour, Employment and Social Security with regard to matters which fall under the
competence, to the exclusion of any other body, of the trade union organization.”

B. The Government’s reply

226. In its communication of 15 May 2007, the Government notes in the first place the
contradictions which exist in the allegations of the CTA. Secondly, it indicates that the
complainant organization tried to obtain trade union status on the basis of article 28 of Act
No. 23551 athough it has members which are not envisaged by the provisions on trade
union status. On the other hand, the trade union invokes the provisions of the
abovementioned Act and alleges that the violation consists mainly in the delay of the
Government due to successive administrative acts. The Government sums up the issues
raised in the dlegations as to whether it is necessary or not to compare the
representativeness of trade unions as established in article 28 of Act No. 23551 or whether
it is possible to apply exclusively articles 25 and 32 of Act No. 23551, in accordance with
the last paragraph of article 28 of the Act.

227. The Government rejects in the first place that delays took place in the adoption of the
administrative decisions. It recalls that in fact, the CTA presented its request for trade
union status on 23 August 2004. On 3 September the National Directorate of Trade Union
Associations issued a statement ordering the CTA to attach the minutes of the assemblies
in which the first-level bodies decided to affiliate to the third-level entity as well as the
minutes through which these affiliations were approved. On 20 December 2004 the
National Directorate of Trade Union Associations issued a new order enumerating the
first-level bodies whose minutes were added to the file and advising that copies be given to
the CGT for any appea within 20 days. Prior to this, it considered appropriate to verify
whether any pre-existing second- or third-level body with trade union status could coincide
in full or in part with the statutes of the first-level trade unions affiliated to the CTA. This
led to a report dated 31 January 2005. In February the CTA requested that the file be
forwarded to the CGT in accordance with the position of the National Directorate.

228. The Government adds that the administrative proceedings continued through successive
legal examinations before the Trade Union Structure Department of the National
Directorate of Trade Union Associations, the Labour Secretariat, and the Directorate of
Legal Actions of the General Directorate of Judicial Matters.

229. The Government indicates that according to the CTA the conditions of articles 25 and 32
of Act No. 23551 for the recognition of the most representative organization were fully
met as the organizations affiliated to the CTA are the most representative in their
respective domains and for this reason it is not appropriate to apply the provisions of
article 28 of Act No. 23551 on the comparison of trade union representativeness.
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Following this affirmation, the Government indicates that the Labour Secretariat had to
request reports in order to determine the existence of second- and third-level bodies whose
trade union status is alleged by the CTA.

230. On 18 May 2005, the Labour Minister decided to accord hearings to the CGT and the
second-level bodies whose interests could be affected and from then onwards, the entities
concerned started to respond. Various extensions were requested and granted.

231. The Government adds that on 21 February 2006, the Trade Union Structure Department of
the National Directorate of Trade Union Associations advised that the files be referred to
the higher-ranking body and that the CGT be requested to indicate the entities with trade
union status affiliated to it. Thisis due to the fact that a request for trade union status has
not been made by a multi-sector confederation since 1946. At that time, trade union status
had been granted to the CGT and a different law was in force than Act No. 23551. The
CGT wasfindly notified on 21 February 2006 and on 22 March requested an extension of
20 days which was granted and expired on 17 March 2007, when another extension was
requested. Finally, on 12 August 2006 the CGT was summoned to answer and the files
were transferred to the General Directorate of Legal Actions.

232. Finadly, the Government indicates that the file concerning the request for trade union status
by the CTA is dtill active and pending due to its particular characteristics, taking into
account that the only precedent on record of a request for trade union status by a multi-
sector confederation dates back to 1946 and was presented by the CGT. Currently, the
various first-level trade union organizations affiliated to the CGT are in the course of
appearing in the proceedings in order to indicate how many contributing members they
have. It is the examination of the quality of trade union affiliated to the CGT that delays
the proceedings and not any dilatory acts.

233. The Government underlines the importance of taking into account the interests not only of
the CTA but also the CGT, which involves the comparison of the representativeness of the
first-, second- and third-level entities — an extremely difficult task given the high number
of bodies with trade union status in Argentina.

234. As for resolution 717/06 of the Ministry of Labour, Employment and Social Security,
which partialy approves the reform of the by-laws of the CTA and expresses a reservation
as to the adopted trade union classification and scope of membership, the Government
refutes the allegations of the CTA according to which the resolution violates the provisions
of Articles 2, 3 and 6 of Convention No. 87. There is absolute freedom in Argentine law to
establish professional associations regardless of their level, as deemed appropriate, without
intervention by the authorities in conformity with articles 1, 5 and 23 of Act No. 23551.
The Government also underlines that Case No. 1777 examined by the Committee is not
applicablein this case.

235. The Government clarifies that the issue in the present case is the comparison of trade union
representativeness in order to obtain trade union status and the amendment of statutes
aimed at incorporating a subjective trade union classification and scope of membership
which are not in conformity with Act No. 23551. In fact, nothing prevents an organization
from being established in conformity with resolution 325/97 in order to obtain a simple
registration. However, when it comes to obtaining trade union status, the situation changes
as the criterion of representativeness has to be taken into account and a comparison has to
be carried out with other organizations which have trade union status in conformity with
the provisions of Act No. 23551.

236. The Government emphasizes that the CTA came to the Ministry of Labour to obtain trade
union status in conformity with the law, which does not allow for direct affiliation nor for
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organizations of the nature envisaged in the statutes of the CTA, which were examined by
the Ministry of Labour in conformity with the provisions of articles 21 and 56, sections 1,
2, 21, 25 and 32. The Government underlines that the resolution of the Ministry which
recognizes the trade union status should be in direct relationship with the organization’s
statutes which were previously approved and registered. In the present case, the statutes
which were amended in order to obtain trade union status changed the context of
representativeness and the classification established in Act No. 23551 by virtue of which
trade union status was requested.

237. The Government considers moreover that the Committee cannot pronounce itself on this
case because it lacks elements which were not brought before it. Article 25 of Act
No. 23551 provides that the qualification of most representative organization will be
granted to the association which has the largest average number of contributing members,
in relation to the average number of workersthat it aimsto represent.

238. According to the Government the complainant organization affirms its intention to initiate
the proceedings in the framework of Act No. 23551 in the hope of a change in the criterion
applied by the administration so as to allow for the coexistence of first-, second- and
third-level organizations with trade union status in conformity with articles 28, last
paragraph, 25 and 32 of the aforementioned Act. In al its arguments, it acknowledges that
the Act only allows for the affiliation of workers to first-level organizations and indicates
that in fact, the second-level bodies only have the powers delegated to them expressly by
the first-level body, notably that of collective bargaining. They are entities which group
together other trade unions. Workers can only join afirst-level trade union. The affiliation
to a second- and third-level organization is an act exercised collectively by a workers
organization and not by one or several workersindividually and it is possible to join, not to
join or to resign from a higher-level entity. As a result, the complainant organization
cannot feel pregjudiced by the observations made on its statutes with regard to the
impossibility of direct affiliation by workers to athird-level body.

239. Similarly, with regard to workers in general, the Government indicates that in conformity
with article 2 of Act No. 23551 which establishes the organizations which must be taken
into account in order to determine the scope of representativeness and in conformity with
article 1 of Decree No. 467/88 which defines the concept of worker, the provision of article
25 limits the scope of representativeness to those working in a relation of subordination,
who are affiliated and pay their dues.

C. The Committee’s conclusions

240. The Committee notes that in the present case, the complainant organization objects to the
long period of time which has elapsed without the administrative authority having issued a
decision regarding the application for trade union status that the complainant
organization presented on 23 August 2004. Furthermore, it alleges that the administrative
authority has only partially approved the reforms to the statutes of the CTA (agreed on at
its National Congress in March 2006), in violation of the principles of freedom of
association.

241. The Committee, regretting the delay in the Government's reply, takes note of its
observations indicating the various steps taken in the examination of the request for trade
union status by a third level trade union organization and denying that this is a case of
administrative delays. The Committee notes that the Government recounts the various
stages of the proceedings due to the participation of various parties. The Committee also
notes that according to the Government thisis a particular situation as a request for trade
union status has not been made by a third level trade union organization since 1946, when
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244,

245.

the General Confederation of Labour requested trade union status and a different
legislation wasin force.

The Committee, however, notes with concern that administrative proceedings have been
ongoing for almost three years and, as a result of this excessive delay, the complainant
organization may have been adversely affected in the exercise of its activities. The
Committee observes that the Committee of Experts on the Application of Conventions and
Recommendations has already examined this issue and that in its 2007 report it stated the
following [ see Report |11 (Part 1A), p. 41 of the English language version] :

In view of the significant benefits enjoyed by workers' organizations that have “ trade
union status’ (including the right to collective bargaining), the Committee regrets that so long
a period has elapsed — more than two years according to the Government — without any
decision from the administrative authority. The Committee urges the Government to take a
decision without delay regarding the CTA’ s application for trade union status.

In the same vein, the Committee strongly urges the Government to take a decision without
delay regarding the CTA's application for trade union status (made almost three years
ago) and to keep it informed in this respect.

As to the allegation that the administrative authority only partially approved the reformsto
the statutes of the CTA adopted during the trade union organization’s National Congress
in March 2006, the Committee notes that according to the complainant organization,
administrative resolution No. 717/2006 challenges new articles 2 and 4 of the statutes with
regard to the trade union classification adopted and the scope of membership (in
particular, article 2 allows both employed and unemployed workers, as well as those
receiving social security benefits, to join the CTA and any of the organizations affiliated to

it).

The Committee takes note of the Government’s observations according to which the
conditions for obtaining a simple registration are different than those for acquiring trade
union status and that the statutes of the CTA which were amended in order to obtain trade
union status included subjects not envisaged in Act No. 23551, which does not allow for
direct affiliation, nor for the nature of the organizations envisaged in the statutes of the
CTA.

In this respect, the Committee recalls that it has, in the past, pronounced itself with regard
to smilar allegations presented by the CTA in relation to the refusal of the Government to
proceed with its trade union registration, based on the fact that it is a third-level trade
union body which has certain special characteristics in its structure as regards its
representation, whereby provision is made for direct affiliation by individual persons —
including retired and unemployed persons — contrary to the provisions of Act No. 23551
respecting trade union associations [ see 300th Report, Case No. 1777, paras 58-73]. On
that occasion, the Committee stated the following:

... the Committee recalls that organizations of employers and workers should have the
right to draw up their congtitutions and rules in conformity with Article 3 of Convention
No. 87. The Committee therefore considers that the prohibition of the direct affiliation of
certain persons to federations and confederations is contrary to freedom of association
principles. It is for these organizations themsel ves to determine what the rules relating to their
member ship should be.

In these circumstances, the Committee urges the Government to take measures to ensure
that the statutes of the CTA are fully approved and to keep it informed in this respect.
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The Committee’s recommendations

246.

In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:

(@) The Committee strongly urges the Government to take a decision without
delay regarding the CTA’s application for trade union status (made almost
three years ago) and to keep it informed in this respect.

(b) The Committee urges the Government to take measures to ensure that the
statutes of the CTA are fully approved and to keep it informed in this

respect.

CAsE NO. 2485

REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of Argentina
presented by
the Union of Self-Convened State Workers (SITEA)

Allegations: The complainant organization
alleges excessive delays and obstaclesto its
registration as a trade union organization, as
well as acts of anti-trade union discrimination
against its general secretary

2471.

248.

249,

This complaint is contained in a communication of the Union of Self-Convened State
Workers (SITEA), of April 2006.

The Government sent its observations in a communication of January 2007.
Argentina has ratified the Freedom of Association and Protection of the Right to Organise

Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).

A. The complainant’s allegations

250.

251.

In its communication of April 2006, SITEA alleges that, on 22 March 2004, it applied to
be registered as a trade union organization that, at the time of submission of the
complaint, the registration in question had still not been effected and that the
administrative delays violate the principles of freedom of association.

The complainant organization aso alleges that the Government of the Province of
Mendoza took advantage of the delay in the trade union organization registration process
to alter the employment conditions of the union’s general secretary, specifically in regard
to levels of remuneration, following a decision not to allow him to work overtime. The
complainant organization adds that the victim lodged a legal appea for protection of
constitutional trade union rights (amparo sindical), demanding that the anti-trade union
behaviour cease. This was rejected by the Third Labour Court of Mendoza Province on
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the grounds that the individual in question was not covered by the regulations governing
the protection of trade union leaders from dismissal. An extraordinary appeal againgt this
ruling was lodged with the High Court of Justice of Mendoza Province.

The Government’s reply

252.

253.

254.

255.

In its communication of January 2007, the Government states the following, regarding the
alegation concerning the delay affecting the registration of SITEA as a trade union
organization: (1) the application for registration of SITEA as a trade union organization
was received on 22 March 2004; and (2) from the time of its receipt until November 2006,
the application was the subject of various observations made by the National Directorate
of Trade Union Associations in the light of Act No. 23551 and Regulating Decree No.
467/88, which govern the formation and organization of trade unions in the Argentine
Republic. The following observations were made: (a) the Statutes and the name adopted
(given that private, as well as public, employees are covered), presumed the inclusion of
retired persons and elderly pensioners. This was unfounded because, under articles 25, 21
and 22 of the Labour Contracts Act, members of trade union organizations must be in a
dependent relationship; (b) some of the members do not belong to the integrated
retirement and pensions system or belong to the provincial system; and (c) there was no
compliance with the quota of female employees required by Decree No. 514/03.

The Government states that the said observations were submitted and rectified by the
complainant organization during 2004, 2005 and 2006. The draft document permitting the
entity’s application for registration as a trade union organization to go forward was
approved on 10 December 2006 and is currently awaiting the Minister’s signature. The
process of trade union registration of the complainant organization, through the Ministry
of Labour as the administrative labour authority, is proceeding normally. There has been
no delay in granting registration, which will soon be effective in accordance with the
outline of the procedure previously set out.

As to the alleged acts of anti-trade union discrimination against the general secretary of
the complainant organization, the Government states that, irrespective of the judicia
examination of the question of trade union immunity, it should be taken into consideration
that the State has not sought, at either the national or the provincid level, to undermine
the status of the trade union leader. Nor has the provincial state authority done anything to
prejudice the activities of the trade union leader being established, given that overtime
does not constitute part of normal and regular remuneration, but is linked to a specific
increase in workload and if no such increase has occurred then there is no reason for the
State to pay overtime. None of the rights enshrined in the statutes of the public employees
of Mendoza Province (Act No. 560 and amendments) has been infringed. This Act
guarantees the following, in Chapter 1V, under the heading of Rights: “ Staff members
have the right: (&) to protection against dismissal; (b) to fair remuneration; (c) to
payments, benefits and compensation; (d) to commendations and bonuses; (€) to equal
career opportunities; (f) to training; (g) to leave, exemptions and allowances; (h) to
organize; (i) to social assistance (for employees and their families); (j) to transfers and
exchanges; (k) to lodge appeals; (1) to reinstatement; (m) to resign from their posts; (n) to
continue in their posts and to receive benefits upon retirement or resignation; (o) to
insurance (covering employees and their families).”

The Government stresses that at no time has the complainant objected to the nature of his
post and yet the curious argument has been put forward that his overtime cannot be cut
because it would prejudice his activities as a trade union leader and that, in this instance,
the State has committed an act of discrimination which violates Conventions Nos 87 and
98. The Government states that Mr Victor Hugo Dagfal has not been transferred, that his
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remuneration has not been reduced, and that no acts have been committed that would,
under any circumstances, disrupt his trade union activities.

256. The Government states that, in accordance with Decrees Nos 1706/88, 1898/89 and
1103/93, the Ministry of Finance of the province has the power to authorize overtime in
the interests of serving the public at the General Income Tax Directorate of the province
and must lay down the duration of the overtime and the number of staff needed to cover it,
while the Director of the Tax Directorate is responsible for deciding which staff shall be
on duty during the periods in question. The said Decrees also lay down that staff called on
to work a double shift shall be repaid the additional costs incurred. As a result, and to
meet customer service requirements for the number of clients and for economic and
financial reasons (the need to step up tax collection activity), the tax collection body
introduced an evening shift of three hours a day as an extraordinary measure. It should be
pointed out that the selection and designation of staff to work overtime are not regul ated,
but depend on the discretion of the Director of the General Income Tax Directorate, based
on service and internal organizational requirements, as well as the equal rights of all staff
members in the distribution of overtime.

257. The Government stresses that the measure challenged did not constitute an illegal
ateration of working conditions, but that the authority was exercising its duty to assign
the personnel under its control. The fact that the individual in question is a public
employee working at the Genera Income Tax Directorate means that he cannot claim
ignorance of the system, nor can he point to non-existent implications, or charges based
on mere statements or inference, or indeed claim that the authority is flouting the rules of
the General Income Tax Directorate. The Government states that an extraordinary appeal
has indeed been lodged against the ruling regjecting the appea for protection of
constitutiona rights based on trade union protection and is currently being examined by
the High Court of Mendoza Province (Case No. 86573, entitled “Dagfal Victor Hugo”;
Case No. 33465, entitled “Dagfal Victor Hugo versus Mendoza Province, appea for the
protection of constitutional rights, for annulment and inconsistency”). Finaly, the
Government stresses that this case has been treated in the same way as any other,
regardless of the fact that the individual concerned is a trade union leader. Overtime was
paid because the increase in workload made it necessary. Had there not been an increase
in the workload, overtime would not have been paid, as to do so would have meant that
the State was squandering public funds.

C. The Committee’'s conclusions

258. The Committee notes that, in the present case, the complainant organization objects to
administrative delays affecting the registration as a trade union organization of STEA,
which applied for registration on 22 March 2004. It further alleges that the Government
of Mendoza Province took advantage of this delay to alter the employment conditions of
the general secretary of STEA, (more specifically, those relating to levels of
remuneration following a decision to deny the general secretary of STEA the opportunity
to work overtime).

259. As to the alleged delay in the registration of STEA as a trade union organization, the
Committee notes the Government’ s statement to the effect that: (1) the application for the
registration of STEA as a trade union organization was received on 22 March 2004,
(2) from the time of its receipt until November 2006, the application was the subject of
various observations made by the National Directorate of Trade Union Associations in
the light of Act No. 23551 and Regulating Decree No. 467/88 which govern the formation
and organization of trade unions in the Argentine Republic. The following observations
were made: (@) the statutes and the name adopted (given that private, as well as public
employees are covered) presumed the inclusion of retired persons and old-age
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pensioners. This was unfounded because, under articles 25, 21 and 22 of the Labour
Contracts Act, members of trade union organizations must be in a dependent relationship;
(b) some of the members do not belong to the integrated retirement and pensions system
or belong to the provincial system, and (c) there was not compliance with the quota of
female employees required under Decree No. 514/03;(3) the said observations were
submitted and rectified by the organization during 2004, 2005 and 2006. The draft
document permitting the entity’s application for registration as a trade union to go
forward was approved on 10 December 2006 and is currently awaiting the Minister’s
signature; (4) the process of trade union registration of the complainant organization,
through the Ministry of Labour as the administrative labour authority, is proceeding
normally. There has been no delay in granting registration, which will soon be effective.

The Committee expresses regret at the fact that it should take over three yearsto register
a trade union organization. The Committee expects that STEA will be registered as a
trade union organization in the near future (given that the Government states that the
issues raised in the observations made by the administrative authority have already been
addressed and the draft resolution approving the application for trade union registration
is currently awaiting the Minister’s signature).

With regard to the allegation that the authorities of Mendoza Province took advantage of
the delay in the registration of STEA as a trade union organization to alter the
employment conditions of the general secretary of STEA (more specifically, those
relating to levels of remuneration following a decision to deny the general secretary of
STEA the opportunity to work overtime), the Committee notes the Government’s
statement that: (1) overtime is not covered by normal and regular remuneration, but is
linked to an increase in workload and that, if no such increase has occurred, then the
Sate is not obliged to pay overtime; (2) none of the rights guaranteed by the statutes of
public employees of Mendoza Province have been infringed; (3) Mr Victor Hugo Dagfal
has not been transferred and his level of remuneration has not been reduced.
Furthermore, no action has been taken that could, under any circumstances, disrupt his
trade union activities; (4) the selection and assignment of staff to work overtime are not
regulated, but depend on the discretion of the Director of the General Income Tax
Directorate, based on service and internal organizational requirements, as well as the
equal rights of all staff membersin the distribution of overtime; and (5) an extraordinary
appeal has indeed been lodged against the ruling rejecting the appeal for protection of
constitutional rights based on trade union protection and is currently being examined by
the High Court of Mendoza Province.

In this respect, given the information available, the Committee considersthat it isnot in a
position to determine whether the decision not to allow the general secretary of STEA to
work overtime was based on his trade union activities. The Committee therefore requests
the Government to keep it informed of any ruling issued by the High Court of Justice of
Mendoza Province with regard to the extraordinary appeal lodged by the general
secretary of STEA.

The Committee’s recommendations

263.

In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:

(&) The Committee regrets that it has taken over three years to register a trade
union organization and expects that SITEA will be registered as a trade
union organization in the very near future, given that the Government states
that the issues raised in the observations made by the administrative
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authority have already been addressed and the draft resolution allowing the
application request for trade union registration to proceed is currently

awaiting the Minister’ s signature.

(b) The Committee requests the Government to keep it informed of any ruling
issued by the High Court of Justice of Mendoza Province with regard to the

extraordinary appeal lodged by the general secretary of SITEA.

CASE No. 2500

REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Gover nment of Botswana

presented by

the Botswana Federation of Trade Unions (BFTU)

Allegations. The complainant alleges that the
employer interfered with internal trade union

affairs, dismissed the entire union leadership for

having produced information on salary scales at
the bargaining table and for inciting workersto
go on strike for better working conditions, and
dismissed 461 workers employed at three
diamond mines under the pretext that they
provide essential services. It also alleges that
thereis no adequate dispute resolution process
to deal with the demands of these workers and
that the Government had failed to intervene,
even though it had been fully informed of the
situation. The employer also resorted unduly to
thejudicial process to harass workers and their
union, which was destabilized and financially
affected

264. The complaint is contained in a communication from the Botswana Federation of Trade
Unions (BFTU) dated 12 June 2006. The BFTU transmitted additional information in

support of its complaint on 24 July 2006.

265. The Government submitted its observations in a communication of 23 February 2007.

266. Botswana has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining

Convention, 1949 (No. 98).

A. The complainant’s allegations

267. In its communication of 12 June 2006, the complainant states that the Debswana Mining
Company dismissed 461 striking employees in its Orapa, Letlhakane and Jwaneng mines.
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These employees were dismissed as they were employed in essential services, and
therefore prohibited from striking; the complainant alleges that this was an unfair pretext
as the dismissed workers’ jobs did not fall under the definition of essentia services.

The complainant states that the employer also dismissed union leaders for producing
researched information on the salary scales of all of Debswana s employees at bargaining
sessions with the employer, whereas other union leaders were dismissed for allegations of
inciting workers to go on strike. According to the complainant, the latter were a so sued for
alegedly inciting the strike and, although ultimately unsuccessful, the lawsuit had instilled
fear and destabilized the functioning of the union. This lawsuit forms part of a broader
attempt by the employer to use the courts to frustrate the ability of workers to go on strike
and diminish the union’s finances. Furthermore, the complainant alleges that the company
issued inflammatory statements through the media to demean the workers, thus inciting
them to strike.

The complainant states that there was no rapid dispute resolution process in place to deal
with this dispute and that, although it had petitioned the Government to secure the
reinstatement of the dismissed employees, the Government had not made any effort to
address the matter.

Further information in support of its earlier alegations are provided by the complainant in
a communication of 24 July 2006. The complainant states that it had commissioned a fact-
finding inquiry following the dismissal of 461 employees and union members by the
Debswana Mining Company, as well as the dismissal of four BCL Mine employees who
were also Botswana Mine Workers Union (BMWU) branch committee officials. The said
inquiry took place on 14-15 May 2005; it was undertaken by Mr C.T.O. Phikane and
Ms S. Dingalo.

The inquiry was mandated to: (1) interview the concerned parties; (2) investigate what
prompted the strike that lead to the dismissal of 461 Debswana employees; (3) investigate
why four BMWU branch committee members at the BCL Mine were dismissed;
(4) investigate why BMWU Chairman and General Secretary were dismissed; (5) make
recommendations on the matter; and (6) submit a report to the BFTU secretariat by 18 May
2005. The following persons were interviewed:

—  Jack Tlhagale, General Secretary of the BMWU;

— M. Rabasimane, shop steward at Jwaneng;

—  Johnson Gabonewe, former security officer;

—  Bokopaano Phirinyane, formerly an assistant buyer;

—  ChakalisaMasole, chairman of the BMWU at the Orapa— ethakane mines.

With respect to the events prompting the strike that led to the dismissals, the complainant
states that, according to the interviews conducted under the inquiry, industria disharmony
had existed since 2003. To address this disharmony the management of the Debswana
company hired a consultant to present a paper on relationship-building initiatives, on
23 March 2003 the Nupen report was produced. In spite of these efforts, the situation failed
to improve, and the BMWU and company employees continued to complain of favouritism
on the shop floors.

According to the complainant, the situation deteriorated with the appointment of the
company’s new Managing Director, Mr B. Marole. On the day of Mr B. Marole's
inauguration party, employees took to the streets in a peaceful demonstration against his

62

GB299-4-1-2007-06-0008-1-En.doc



GB.299/4/1

appointment. The complainant alleges that this infuriated the outgoing Managing Director,
Mr Nchindo, who attacked the bargaining unit during the demonstration by accusing them
of acting like spoiled children; by this accusation, the complainant maintains, Mr Nchindo
was referring to an incident, in March 2003, where he had offered employees in bands
Alto 4 a 2,500 pula (BWP) bonus. The complainant adds that managerial staff, however,
were given bonuses in the region of 95,000 BWP, and that this had generated a significant
amount of dissatisfaction amongst union members, as well as some manageria staff and
government appointees, including the Permanent Secretary in the Ministry of Energy
Affairs, who is aso a board member of the Debswana Mining Company.

274. The complainant states that when negotiations for the 2004-05 period started, the NEC of
the BMWU were aware of the fact that bonuses to managerial staff had been awarded since
1997, and that the management was aware that the issue of bonuses would be tabled for
negotiation. During negotiations, the management proposed the use of a performance-
based reward system, under which bonuses would be issued when certain targets were
achieved in al of its mines. The BMWU refused this offer, as a number of factors —
including mechanical shutdowns — could frustrate the achievement of the targets, and
insisted upon its demand of a 25,000 BWP bonus.

275. According to the complainant, negotiations dragged on with both parties refusing to
compromise. In July 2004, the BMWU declared a dispute with respect to the matter;
however, the management and the union disagreed over the interpretation of clause 10 of
the collective agreement, which provides for the procedures to follow in declaring a
dispute. The matter was referred to the Commissioner of Labour, who found that the union
was correct in declaring a dispute. Mediation followed, but was unsuccessful, with the
employer’s proposal standing at a bonus of 6 per cent and a salary increment of 8 per cent.
Subsequently, the union declared its intention to go on strike. The complainant states that
the Commissioner of Labour had indicated that the strike would be lawful if rules were
formulated — a position the employer was dissatisfied with.

276. According to the complainant, strike rules were drawn up, and the employer was requested
to indicate the departments that were essential services. The employer submitted a list of
essential services comprising amost al of the departments, including cleaners and
gardeners. Additionally, while the strike rules were being prepared the employer’s lawyers
served the union with a court interdiction against the strike.

277. The complainant states that the President of Botswana met with several members of the
union’s executive body. At the said meeting, the union executive members agreed to the
President’s request that he be given five days to talk to the management of the company;
five days later the President telephoned the union and indicated that he had instructed the
management to return to the negotiating table and to increase the terms of their offer.

278. Resuming negotiations, the management proposed a 10 per cent bonus, as well as a 10 per
cent salary raise. The complainant adds that the employer communicated this proposal
directly to the union’s constituents in a special brief dated 10 August 2004, and that the
brief stated that if the proposal was not accepted by 4 p.m. on 11 August 2004, it would be
revoked, and that the previous offer of a 6 per cent and 8 per cent increase for the bonus
and salary, respectively, would be reverted to.

279. The union then wrote to propose a Joint Negotiating Committee (JNC) meeting on
13 August 2004, but the management replied that they would not be available until
16 August 2004. On 16 August 2004, the management informed the union that they had
reverted to the 6 per cent bonus and 8 per cent salary increase.
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According to the complainant, the employees of the company asked the union
representatives to allow their strike. In spite of the court interdiction, the employees went
on strike from 23 August to 6 September 2004. The complainant maintains that the union
was, at that point, unable to control them.

The company, in response to the strike, sued the union’s executive body, charging it with
contempt of court; however, the case was dismissed by the Industrial Court for lack of
jurisdiction.

On 24 August 2004, the Debswana company dismissed 461 employees. The complainant
alleges that although the strike was illegal, the fact that only 461 employees were
dismissed — out of atotd of 3,900 strike participants — and the criteria used to select the
employees for dismissal were unfair and in violation of the company’s own disciplinary
procedures. As for the employees who returned to work, the complainant states that they
were given written warnings valid for a period of 24 months, whereas the disciplinary
procedures state that afinal written warning shall be valid for 12 months from the date it is
issued.

The complainant adds that certain individuals were unfairly targetted by the employer. For
instance, Mr Bokopaano Phirinyane, an assistant buyer in the materials department, was
dismissed even though hisjob is not classified as an essentia service, and even though he
had been ill and hospitalized for most of the strike period. The complainant also adds that
Mr Chakalisa Masole, the BMWU branch Secretary at the Orapa—L etlahkane mines, was
charged with influencing employees not to vacate company housing between 24 August
and 6 September 2004, even though he had been on leave from 16 August to 14 September
2004 to attend to his wife' sillness and subsequent death. Mr Masole had been summoned
to a hearing and was presently awaiting the verdict in his case.

Dismissal of four BMWU branch committee
members from the BCL Mine, Selibe Pikwe

284.

285.

286.

287.

The complainant states that in July 2003, the management of the BCL Mine submitted a
proposed salary structure to the BMWU, which then commissioned a consultant to conduct
research on the wage structure of the BCL Mine workforce. Among the research findings
was that, the Chief Executive Officer of the BCL Mine was paid more than any other Chief
Executive Officer in the market. The report was submitted to BCL Mine management; one
of its recommendations was that employees be paid at market rates.

The complainant alleges that, on 7 April 2004, the management asked that new members
of the union’s committee be elected, and had specifically asked union members not to re-
elect Mr Mogende and Mr Kabelo Oitsile, the chairperson and the secretary of the
committee, respectively. The new committee was elected on 26 April 2004; Mr Mogende
and Mr Oitsile were both re-elected.

Negotiations between the union and the company took place from 8 to 10 June 2004. In
said negotiations, the management agreed to the union’s proposal of a salary structure
based on the commissioned report, indicating that they would use the report to devise a
new structure. An agreement was signed by both parties on 13 July 2004.

The complainant states that on 13 July 2004, the management wrote to the union inquiring
as to who had submitted the confidential company information contained in the
commissioned report. In its reply the following day, the union stated that the consultant,
Boko, Motlhala and Company, had carried out the survey contained in the report. On
21 July 2004, the management wrote another letter asking the names of the individuas
from whom confidential information was obtained. The union responded on 23 July 2004,

64

GB299-4-1-2007-06-0008-1-En.doc



GB.299/4/1

stating that it did not know how the information was obtained; the company nevertheless
sent yet another letter on 28 July demanding the same information.

288. On 30 July 2004, the management telephoned the 13 union committee members and asked
them to report to the company’s office to collect suspension letters. The union’s attorneys
challenged the suspensions in court; however, their case was dismissed by the High Court
for lack of jurisdiction.

289. The complainant alleges that four committee members were subsequently allowed to return
to work, for having complied with the conditions of suspension, and four more members
were called back to work in the first week of October 2004. Only Messrs. Mogende, Oitile,
Molemoge, Buka and K eakitse remained suspended.

290. On 5 October 2004, the abovementioned union committee members were called to the
mine. According to the complainant, they were to be given letters lifting their suspension;
instead, Mr Molemoge was discharged from the company, whereas the other four members
were charged with: (1) unlawful possession of confidential information; (2) refusd to
disclose the confidential information in their possession; (3) refusal to disclose the names
of the individuals who had provided the confidential information; and (4) giving false
evidence with the intention to mislead. Court hearings for the above-named committee
members were held on 18 and 19 October 2004; on 15 November 2005, they were
adjudged to have been properly dismissed. Appeals were filed, but the decison was
upheld.

291. The complainant alleges, in particular, that Mr Jack Tlhagale, General Secretary of the
BMWU, was charged for having asked the Assistant General Manager of the company
whether the company knew that Mr Lebotse, the outgoing General Secretary, had met with
the management in Gaborone. Mr Tlhagale was charged with: (1) wilful dishonesty;
(2) corruptly trying to obtain management information from management secretaries;
(3) breach of the employment contract; and (4) conducting non-work investigation during
working hours. According to the complainant, Mr Tlhagale had requested and was denied a
complaint form before his hearing; furthermore, the hearing was procedurally flawed, as
Mr Tlhagale was not allowed to hear the evidence given by the company’s witness, even
though by law the defendant should be present throughout the entire proceeding.

292. On 11 April 2005, the complainant and the management were called to the district labour
office for mediation; however, the management apologized and stated that it was not ready
for the hearing.

293. The complainant maintains that the concerned union committee members were only made
aware of the company’s wage structure information at the presentation made by the
consultant, and that the consultant had confirmed, via a letter dated 22 October 2004, that
information regarding the company’ s wage structure was not obtained from union officers.
The complainant adds that, at a 10 June 2004 meeting of the INC, the management had
rejected the union’s request for wage structure information, as it did not see the relevance
of providing information respecting the salary of employees outside of the bargaining unit,
and that only a cost book, monthly report, and audited financia statements were given to
the union. In spite of the above, the complainant reiterates that the committee members
were unfairly targeted and victimized due to their trade union activities and in violation of
freedom of association principles.

294. Toits 24 July communication the complainant attaches several documents in support of its
complaint, comprised mostly of communications between the BMWU and the Debswana
company. The said documentation includes, in particular: (1) a 21 July 2006 letter from the
BMWU to Debswana management accusing the company of showing favouritism to the
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dissident BMWU faction; and (2) a notice from Debswana to its employees dated 10 July
2006 refuting the BMWU's accusations of interference and favouritism in the internal
affairs of the BMWU and reiterating its policy of non-interference.

295. The complainant also attaches a copy of the Memorandum of Agreement between the
BMWU and the Debswana Mining Company, dated 24 February 2000. Section 11 of the
agreement, which relates to industrial action, is excerpted as annex.

B. The Government’s reply

296. In its communication of 23 February 2007 the Government states that the Debswana
Mining Company operates mines in Orapa, Jwaneng and L etlhakane, and that Debswana
recognizes the BMWU as the collective bargaining agent of its members. This recognition
isformalized in a collective agreement known as the Memorandum of Agreement.

297. According to the Government, the BMWU has established branches at each of the mines
operated by Debswana. The union’'s constitution provides for the establishment and
functioning of branch committees, as well as a National Executive Committee (NEC); all
union elections at the branch and national levels took place without interference by the
Debswana management.

298. In 2004, the BMWU elected a new NEC, Mr Chimbidzani Chimidza, who was then
Chairperson of the Orapa branch committee, and Mr Jack Tlhagale, Chairperson of the
Jwaneng branch committee were elected to the NEC as Chairperson and General Secretary,

respectively.

299. Members of the BMWU at seven out of the 12 union branches, including those in the
Orapa and Letlhakane mines, challenged the legitimacy of the election of Chimidza and
Tlhagale to the NEC, as neither of them were subscribing union members as required by
the BMWU'’ s constitution. In response, the NEC dissolved the Orapa branch committee;
members of the Orapa branch committee challenged the dissolution on the grounds that it
was uncongtitutional, as the procedure for the dissolution of the branches had not been
followed. The Orapa branch committee, by a 14 July 2005 letter to the NEC, declared its
dissolution null and void.

300. In October 2005, the seven branches called for a delegate’s congress to deliberate on the
BMWU's internal problems — under the BMWU'’s constitution the delegate’ s congress is
the union’s supreme decision-making body. The NEC sought and succeeded in obtaining
an order from the High Court of Botswana prohibiting the congress from convening; the
order further required officials from the seven branch committees to hand over funds of the
branch accounts to the NEC. The branch officials, however, refused to comply with the
court order.

301. According to the Government, in November 2005, the NEC again applied to the High
Court of Botswana, seeking a declaratory order in respect of the legitimacy of their
positions with the BMWU. On 25 April 2006 the High Court issued an order declaring the
current NEC to be legitimately in charge of the union’s affairs. As with the previous order,
the declaratory order required that funds in the branch accounts be transferred to the NEC,
and again the branch officials refused to comply with the order. Subsequently, the High
Court found the branch officias to be in contempt of the court for their failure to cede
branch account funds to the NEC in accordance with the orders and ordered them to
transfer the funds within five days or face imprisonment for six months. The officias
failed to comply and were sentenced to imprisonment for six months; the orders are
currently being litigated in the High Court.
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302. The Government states that, according to the Debswana company, there is evidence of a
split within the BMWU, and it appears that a number of employees at its mines have left
the BMWU and intend to form a new union. The Debswana company has not been
involved or participated in this internal union conflict. However, due to the conflict,
normal industrial relations between Debswana and the union have been difficult to
maintain; Debswana had a number of meetings with the BMWU where representatives of
both Orapa branch committee factions attended, each claiming to be the sole legitimate
representative of the BMWU, and also held several meetings with the BMWU in
circumstances where the allegedly dissident Orapa branch committee were in attendance.

303. After the April 2006 High Court order legitimizing the NEC as the lawful representative of
the BMWU, the NEC insisted that the dissident Orapa mine branch committee be excluded
from meetings. After discussion with the BMWU, Debswana took the view that it would
meet with the BMWU on this basis, and recognize the faction designated by the NEC as
representing the BMWU at the Orapa mine. The Government states that Debswana had
agreed to do so despite objections raised by those who claim to be the legitimately elected
branch committee and the significant numbers of BMWU members supporting them. The
objections raised by these elements include allegations that: (1) the Orapa branch
committee favoured by the NEC was never elected by the general membership in 2005, as
alleged by the NEC; (2) some committee members had never been union members since
they were employed and therefore did not qualify to be office bearers; and (3) the NEC had
used a referendum to endorse its preferred committee instead of holding general elections,
as required by the BMWU constitution.

304. The Government states that as recently as August 2006, Debswana had concluded an
agreement with the BMWU, and that the company’ s actions had been in accordance with
the High Court’s determination that the NEC was the lawfully elected representative. The
company had noted, however, that there had been a significant number of resignations
from the BMWU, particularly at its Orapa mine. The Government adds that on
1 September 2006, the office of the Registrar received an application to register a new
union, the National Mining and Allied Workers Union.

305. With respect to the allegations concerning the mass dismissals following the strike at the
Debswana Mining company, the Government explains that wage negotiations between
Debswana and the BMWU had commenced in March 2004. By June 2004, the two parties
had not reached a settlement and the BMWU referred the matter to the Commissioner of
Labour for mediation.

306. At the mediation meeting, the union gave notice of its intention to strike with effect from
26 July 2004. Debswana applied to the Industrial Court to interdict the contemplated
strike; on 6 August 2004 the Industrial Court declared the strike unlawful on the following
grounds:

— the contemplated strike contravened the dispute resolution procedures laid down in
the collective agreement (Memorandum of Agreement) between Debswana and the
BMWU,;

— the BMWU had not conducted a strike ballot as required by its constitution,;

— there was an outstanding dispute respecting the interpretation of essential services, as
contained in the Memorandum of Agreement.

307. The BMWU appealed the Industrial Court’s decision, which was upheld by the Court of
Appeal on 28 September 2004. The Government adds that, in spite of this, the BMWU
called upon its members to commence a strike as of 23 August 2004.
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On 21 and 22 August 2004 the Industrial Court issued court orders advising members of
the BMWU' s Jwaneng mine branch and Orapa/L etlhakane branch —who had given notice
of their intention to strike as of 23 August 2004 — that the contemplated strike action was
in contempt of the 6 August 2004 court order ruling that the strike contravened the Trade
Disputes Act. In the orders, the court had directed the BMWU's branch executive
committees to hold general meetings the night before the strike was to commence to
instruct BMWU members to comply with the court orders and to desist from embarking on
any illegal strike action. The court further directed the BMWU not to encourage, incite,
support or in any manner whatsoever cause its members to embark on an illegal strike.
According to the Government, the branch executive committees were specifically directed
to issue a statement in writing to their members unequivocally stating that the
contempl ated strike action would be in breach of the court order issued on 6 August 2004.

A BMWU meeting was held at Orapa mine on 21 August 2004, which was also attended
by union officials from the Jwaneng Mine and the BCL Mine. The Government states that
at the meeting union officials advised union members that:

— judging from the recent illegal strike at the BCL Mine and the political intervention
that followed, members were better served by embarking on illegal rather than legal
strike action, because illega strikes were not bound by the rules and timelines for
strikes laid down in the Trade Disputes Act;

— employees engaged in essentia services should embark on an illegal strike action and
thereby cause the water and electrical reticulation systems to stop, thus causing
significant impact on the mines and putting pressure on the management;

— if a sufficient number of employees participated in the illegal strike action, the
management would not dismiss anyone but, in fact, would be more likely to capitulate
and accede to the workers' demands.

At the meeting, BMWU officials aso called upon the Orapa and L etlhakane mine workers,
whether union members or not, to join their colleagues in the Jwaneng mine in
participating in the illegal strike action. It was resolved that the workers in both mines
would support the strike, to begin on 23 August 2004. The said strike did in fact begin on
23 August 2004 and continued until 6 September 2004, atotal of 13 days.

The Government states that the BMWU officials had conceded, under oath, that the strike
was illegal, and that the union’s resort to illegal strike action cannot be justified by any
conduct on the part of the Debswana Mining company or by any explanation to the effect
that the BMWU had no other option but to resort to an illegal strike: on the contrary, the
union’s decision to flout the provisions of the Trade Disputes Act was both deliberate and
calculated. The Government adds that, on the evidence available to Debswana, the BMWU
officials, by urging essential services (including nursing staff) personnel to participate in
the strike, intended through their unlawful actions to inflict maximum possible harm to the
company, as well as to those employees who not participating in the strike and the
communitiesin which Debswana conducts its mining operations.

With respect to the dismissal of BMWU members engaged in essential services, the
Government states that the Trade Disputes Act identifies a number of essential services for
which limitations on the right to strike are imposed, and which are listed in a schedule to
the Act. The schedule of essential services provided for in legidlation, however, does not
preclude an employer and a trade union from agreeing, in full freedom and without
interference, that particular services and functions should be regarded as essential, and to
accordingly limit the right to strike with respect to these job classifications. According to
the Government, clause 11 of the Memorandum of Agreement concluded between BMWU
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and Debswana classifies several services as essential, and which must continue to operate
in the event of a strike — including those related to hospitals, schools, security, sanitation,
refuse disposal, power, water supply and sanitation, firefighting, mine safety and transport.
The classification of these services as essential, recognizes the fact that Debswana's
mining operations are located in remote areas and that the company is responsible for the
provision of the above services to the communities in those areas, rather than the local
authorities. The Government states that prior to the strike, the Debswana company had
consistently reminded the employees engaged in essentia services, individually and
collectively, that they were prohibited from striking and that, furthermore, the company
had furnished the BMWU with alist of the names of the employeesin essential services, as
is required by the agreement.

313. According to the Government, the services deemed essential in the agreement were all, to
varying degrees, disrupted during the period of the strike. It adds that the company’s
management closely monitored the levels of disruptions of services at the mining
operations, the findings of which are as follows:

m  Hospital services — More than half the complement of nurses and hospital orderlies
went on strike, resulting in the unavailability of nursing and laundry services, which
in turn compromised public heath standards and put the well-being and lives of
patients at risk.

m  Security services — The absence of security personnel resulted in understaffed
checkpoints, thereby compromising controls for the protection of precious stones in
terms of both access control and search processes.

m  Business services — There were no catering services and attendants at the catering
messes to provide meals for critical areas e.g. hospital, apprentice and single-quarter
residences.

m  Transport services — Available drivers were stretched due to extended driving hours
in an effort to transport essential services and production employees who continued to
work.

m  Water services — The water supply situation was put at risk due to the unavailability
of some boreholes which could not be repaired/maintained due to staff unavailability.

m  Refuse disposa and sanitation — Landfill sites were not manned, impacting negatively
on the environment, and day-to-day refuse collection and disposal operations were
disrupted.

314. Debswanatherefore ingtituted disciplinary action against the employees acting in breach of
the collective agreement, including the summary dismissal of those employees in essential
services who had participated in the strike. In July 2005, almost a year after the strike, the
BMWU lodged an appeal in the Industrial Court seeking condonation of the late lodging of
itsunfair dismissal case in respect of the 461 employees. The matter was partially heard in
September 2006, whereas the main action, in which the dismissed employees clam a
remedy for unfair dismissal, remains pending.

315. According to the Government about 2,000 employees received final written warnings for
having taken part in the illegal strike. The warning was valid for 12 months for those who
participated in the strike for seven days or less, and valid for 24 months for those who had
participated in the strike for more than seven days. At a relationship-building initiative
subsequent to the strike, the BMWU raised serious objections to the 24-month warnings, as
they were not provided for in the disciplinary code. As a result of the union’s appeal,
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Debswana agreed to reduce the period for those warnings to 12 months; at the time of the
BFTU’ s submission of its complaint, these warnings had lapsed.

316. With respect to Mr Chakalisa Masole, in particular, the Government states that he was
given a written warning for influencing dismissed employees not to vacate company
housing, and that the written warning has since lapsed.

317. As regards the allegation that the Debswana Mining Company is using the courts to
weaken the union, the Government states that Debswana had lodged a case for contempt of
court against BMWU officers for wilful disobedience of a court order prohibiting the
strike, and for inciting employees to go on an illegal strike. Debswana' s position in this
respect is that the parties must respect and comply with court orders because this not only
brings finality to disputes, but also promotes confidence in courts and respect for the laws
regulating the relationship between the union and the management. The contempt of court
application was dismissed by the Industrial Court on the grounds that the court lacked
jurisdiction to issue the order sought by Debswana. The company did not appea the
decision, nor did it pursue contempt proceedingsin any other court.

318. As regards the complainant's allegation that Debswana had issued inflammatory
statements demeaning workers, the Government replies that during and after the strike the
BMWU used the press to campaign against Debswana, and that the language the union had
used was inflammatory. In particular, officials of the BMWU made disparaging and
defamatory allegations against some members of Debswana management, but the company
chose not to take action against the BMWU officias concerned.

319. As concerns the dismissal of four union officials from the BCL Mine, the Government
states that, on 9 June 2004, while wage negotiations were being conducted, BMWU
officials read out a document prepared by the union that was based on private and
confidential information. In spite of severa requests, the officias refused to divulge the
source of the confidentia information in their possession; consequently, the BCL Mine
decided to ingtitute disciplinary action against the officials concerned, which culminated in
a decision that the officials were guilty of serious misconduct and had acted in breach of
their employment contracts. Each of the officials were afforded the opportunity to appeal
the penalty of dismissal that wasimposed.

320. At appeal hearings concluded in December 2004, the findings of misconduct and the
penalty of dismissal were upheld. In April 2005, the Regional Labour Officer mediated the
dispute concerning the officials' dismissal, but the parties failed to settle and the dispute
was referred to the Industrial Court. Before the Industrial Court, none of the union officials
have alleged that their dismissal was due to their position as union officials or to the
activities undertaken by them in that capacity. Rather, the argument they had presented
before the Industrial Court is that if any offence was committed, it was committed by the
BMWU and not by them. Consequently, any penalties should be directed at and borne by
the union itself. The Government states that the employer has responded to the statement
filed by the union officials and that the parties were awaiting a date for the hearing of the
case.

321. With respect to the complainant’s allegation concerning the inadequacy of the dispute
resolution mechanisms in place, the Government states that the procedures established by
the Trade Disputes Act requires areference of all disputes to statutory mediation, followed
by referral to the Industrial Court if the mediation is unsuccessful.

322. As concerns the BFTU’s petition requesting that the dismissed workers be reinstated, the
Government states that it cannot accede to demands for the reinstatement of officials in
circumstances where a dispute concerning their dismissal for misconduct remains pending
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before the Industrial Court. Furthermore, the parties involved are independent entities on
whom the Government cannot impose any decision; instead they may resort, and indeed
have resorted to the applicable procedures in place for settling a dispute.

C. The Committee’'s conclusions

323. The Committee notes that the present case involves the following allegations: the dismissal
of 461 employees and union members for having engaged in strike action; the dismissal of
four union officials; interference by the employer in the union’s internal affairs; and the
failure of the government to provide adequate dispute resolution procedures and intervene
in the dispute between the BMWU and the Debswana Mining Company.

324. As concerns the dismissal of 461 employees following a strike that had taken place from
23 August to 6 September 2004, the Committee notes the complainant’s statement that,
although the strike had been unlawful, the dismissal of 461 — out of a total of 3,900 strike
participants — was unfair. The complainant alleges that prior to the strike, the employer
had submitted a list of persons employed in essential services, in accordance with the
Memorandum of Agreement; however, the list submitted included employees working in
departments other than those services categorized as essential in the Memorandum of
Agreement, including cleaners and gardeners. The Committee recalls, in this respect, that
the right to strike may be restricted or prohibited in essential servicesin the strict sense of
the term — that is, services the interruption of which would endanger the life, personal
safety or health of the whole or part of the population [see Digest of decisions and
principles of the Freedom of Association Committee, fifth edition, 2006, para. 576].

325. The Committee observes that, generally speaking, the list in the collective agreement,
which goes far beyond the mining sector to cover the provision of services to the
community at large, corresponds to its notion of essential services. Although some of the
services set out in the agreement, such as those concerning sanitation and transport, fall
outside the scope of essential services in the grict sense of the term, the Committee
observes that these restrictions on the right to strike are the result of an agreement freely
entered into by the two parties. The Committee notes with regret in this regard the
Government’s indications that, in spite of the collective agreement, the BMWU had incited
workers in numerous essential services to go on strike, and that this had a significant
impact on the provision of hospital, power and water supply services. The Committee
further notes, however, the complainant’s allegation that Debswana violated the terms of
the collective agreement by submitting a list to the BMWU of employees going beyond
those working in essential services within the meaning of section 11 of the collective
agreement — including cleaners and gardeners. Noting the Government’s indication that
the question of the dismissal of the 461 employees is currently before the Industrial Court,
the Committee expects that these proceedings will be concluded expeditioudly. It requests
the Government to keep it informed of the outcome of the judicial proceedings and to
ensure that all relevant information is gathered in an independent manner so as to shed
light on the situation of these workers and the circumstances surrounding their dismissal.
Should it be determined by the court or by the information gathered that any of those
dismissed were employed in services other than those categorized as essential within the
meaning of the collective agreement, it requests the Government to take the necessary
measures to ensure that they are fully reinstated in their previous positions.

326. The complainant also alleges that, of those dismissed following the strike, two individuals
in particular had been unfairly targeted: Mr Bokopaano Phirinyane, an assistant buyer in
the materials department, who was dismissed even though he had been ill and hospitalized
for most of the strike period; and Mr Chakalisa Masole, the BMWU branch Secretary at
the Orapa—Letlhakane mines, who was charged with influencing employees not to vacate
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328.

329.

330.

33L

company houses between 24 August and 6 September 2004, even though he had been on
leave from 16 August to 14 September 2004.

In respect of the charges brought against Mr Chakalisa Masole, the BMWU branch
secretary at the Orapa—Letlhakane mines, the Committee recalls that one of the
fundamental principles of freedom of association is that workers should enjoy adequate
protection against all acts of anti-union discrimination in respect of their employment,
such as dismissal, demotion, transfer or other prejudicial measures. This protection is
particularly desirable in the case of trade union officials because, in order to be able to
perform their trade union duties in full independence, they should have a guarantee that
they will not be prejudiced on account of the mandate which they hold from their trade
unions [see Digest, op. cit., fifth edition, 2006, para. 799]. Noting the Government’'s
indication that Mr Masole had received a written warning for influencing workers not to
vacate company housing, which has since lapsed, the Committee requests the Gover nment
to clarify whether Mr Masole has indeed been brought before the courts, as the
complainants allege, and to provide full particularsin this regard.

As regards the dismissal of the other employees, including Mr Phirinyane, the Committee
notes that, although the complainant claims their dismissals were unfair, it does not
specifically allege that anti-union discrimination — or any violation of freedom of
association principles, for that matter — played a part in their dismissals. The Committeeis
of the opinion, therefore, that this particular allegation calls for no further examination.

With respect to the dismissal of, and charges brought against, the four union officials from
the BCL Mine, the Committee notes the complainant’'s allegation that the concerned
parties had been targeted on the basis of their status as union officeholders, and of their
activities on behalf of the union. The Committee also notes that, according to the
Government, the four union officials were dismissed as a result of disciplinary proceedings
for serious misconduct and that, before the Industrial Court, none of the union officials
had alleged that their dismissal was due to their position as union officials, or to the
activities undertaken by them in that capacity. Rather, the argument they had presented
before the Industrial Court was that if any offence was committed, it was committed by the
BMWU, and not by them. Consequently, any penalties should be directed at, and borne by,
the union itsalf.

The Committee observes from the information at its disposal that the disciplinary
proceedings resulting in the dismissal of the four officials hinged on whether the
concerned parties had divulged allegedly confidential information, in breach of their
employment contracts. The Committee further notes that the BMWU leadership had
commissioned consultants to research the wage structure of the workforce in the BCL
Minein July 2003, which resulted in a report containing the confidential information. This
report moreover was used in the negotiations that subsequently took place from 8 to
10 June 2004, in which the company’ s management agreed to the union’s proposed salary
structure based on the report’s findings, and which resulted in the conclusion of a
collective agreement on 13 July 2004.

According to the complainant, the consultant subsequently confirmed that its information
did not come form the union’s officers. The Committee recalls that one of the fundamental
principles of freedom of association is that workers should enjoy adequate protection
against all acts of anti-union discrimination in respect of their employment, and that this
protection is particularly desirable in the case of trade union officials because, in order to
perform their trade union duties in full independence, they should have a guarantee that
they will not be prejudiced on account of the mandate they hold from their trade unions.
The Committee further recalls that it has pointed out that one way of ensuring the
protection of trade union officials is to provide that these officials may not be dismissed,
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either during their period of office or for a certain time thereafter except, of course, for a
serious misconduct [see Digest, op. cit., paras 799 and 804]. In the light of the above
principles and the information before it, the Committee queries whether the four BMWU
officials were not indeed dismissed for having engaged in legitimate activities in
furtherance of their members’ interests. Noting that the concerned parties were awaiting a
date for the hearing of their case, the Committee expects that the Industrial Court will bear
these principles in mind when considering this case, and requests the Government to keep
it informed of the outcome and to transmit a copy of the judgements as soon asiit is handed
down.

332. Asregardsthe general allegation that the employer had interfered in the internal affairs of
the BMWU by favouring one faction over the other, the Committee notes that this
allegation is supported only by a letter in which the BMWU accused the Debswana
company of favouring the dissident faction. The Committee further observes that this
allegation is directly contradicted by the information provided by the Government,
according to which the employer maintains that it has observed a policy of non-
interference in the BMWU' s affairs, and that the employer’ s actions have been consistently
based on the court's determination of legitimacy. The Committee will therefore not
proceed with the examination of this matter.

333. As regards the allegation that the employer had engaged in litigation to harass and
weaken the union, the Committee notes from the information at its disposal that Debswana
had lodged a case for contempt of court against BMWU officers for wilful disobedience of
a court order prohibiting the strike, and for inciting employees to go on an illegal strike.
The case was apparently dismissed for lack of jurisdiction. Debswana was also a party to
the case relating to the dismissal of the four union officials at its BCL Mine, an action
which commenced when the four concerned individuals appealed their dismissal to the
Industrial Court. The Committee observes that apparently both the complainant and the
employer had sought recourse to legal action, where available and in furtherance of their
respective interests. The Committee therefore considers that this allegation calls for no
further examination.

334. The Committee takes note of the complainant’s allegation that the dispute resolution
mechanisms currently in place are inadequate. It notes, nevertheless, that the complainant
sets forth no evidence in support of this allegation, and in fact states that mediation
between itself and the employer had been resorted to on a number of occasions.
Furthermore, noting the Government’s statement that mediation and litigation before the
Industrial Court are available means of resolution under the Trade Disputes Act, the
Committee will not examine this matter further unless additional information is transmitted
by the complainant.

335. The Committee observes that, although a report on relationship-building initiatives was
commissioned by the Debswana company in 2003, it is clear — from the overall facts of the
case and the allegations of defamatory remarks made by both sides — that the industrial
relations climate within the company remains a tense one. The Committee therefore
requests the Government to consider all possible measures aimed at fostering harmonious
workplace relations between the BMWU and the Debswana Mining Company. It requests
the Government to keep it informed in thisregard.

The Committee’s recommendations

336. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:
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(& Noting the Government’s indication that the question of the dismissal of the
461 employees is currently before the Industrial Court, the Committee
expects that these proceedings will be concluded expeditioudly. It requests
the Government to keep it informed of the outcome of the judicial
proceedings and to ensure that all relevant information is gathered in an
independent manner so as to shed light on the situation of these workers and
the circumstances surrounding their dismissal. Should it be determined by
the court or by the information gathered that any of those dismissed were
employed in services other than those categorized as essential within the
meaning of the collective agreement, it requests the Government to take the
necessary measures to ensure that they are fully reinstated in their previous
positions.

(b) The Committee requests the Government to clarify whether Mr Masole has
indeed been brought before the courts, as the complainants allege, and to
provide full particularsin thisregard.

(c) Asregardsthe dismissal of the four BMWU officials, the Committee expects
that the Industrial Court will bear in mind the principles of freedom of
association cited in its conclusions when considering their appeal and
requests the Government to keep it informed of the outcome and to transmit
a copy of the judgement as soon asit is handed down.

(d) The Committee requests the Government to consider all possible measures
aimed at ameliorating the industrial relations climate in the Debswana
Mining Company. It requests the Government to keep it informed in this
regard.

Annex

Excerpt from the 24 February 2000 Memorandum
of Agreement between the BMWU and the
Debswana Mining Company

11. Industrial action

11.1 The Company and the Union agree not to cause, countenance or support any
lockouts, strikes, restrictive practices or industrial action of any kind until the
matter or matters in dispute have been dealt with in accordance with the procedures
as stipulated under this Agreement, under the Trades Disputes Act of 1982, as may
be amended, from time to time or any other relevant legislation.

11.2 The Union agrees that services essential for the maintenance of safety, security and
health will, in the event of a strike, continue to be performed. The Company agrees
to use employees during the strike who are employed on such services only for
their normal defined routine duties.

11.3 Essential services for this purpose include those operations relating to:
i Hospital, Clinics and First Aid Station
ii.  Sanitation and Refuse Disposal System
iii. Power Supply and Reticulation
iv. Water Supply and Purification Plant
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v.  Schools

vi. Fire Team Members

vii.  Security

viii. Mine Safety

ix. Transport Staff in respect of the above services

11.4 The Union agrees that it will not interfere with the orderly shut down of the
operation in the event of strike action. The Company agrees, in the event of a
strike, to provide the Union with the names of all those employees required to
work on essential services and will specify the length of time that the employee
will be required to work.

CASE No. 2523

REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaint against the Government of Brazil
presented by

the National Association of Higher Education
Teachers (ANDES-SINDICATO NACIONAL)

Allegations: the complainant alleges that:

(i) numerous trade union officials have been
dismissed; (ii) the offence of anti-union actsis
not recognized in legislation, and thereis
therefore no protection mechanism to avoid
discrimination against workers on the grounds
of their membership of an organization; and
(iii) the limited scope of the benefits of legal
protection — through job security — afforded to
officials of workers' representative
organizations has proved to be insufficient to
fulfil the purpose of guaranteeing freedom of
association

337. The complaint in this case is contained in communications from the National Association
of Higher Education Teachers (ANDES-SINDICATO NACIONAL) dated 11 and
19 October 2006. In a communication dated 20 December 2006, ANDES-SINDICATO
NACIONAL sent additional information.

338. The Government sent its observations in a communication dated 8 March 2007.
339. Brazil has not ratified the Freedom of Association and Protection of the Right to Organise

Convention, 1948 (No. 87), but has ratified the Right to Organise and Collective
Bargaining Convention, 1949 (No. 98).
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A.

The complainant’s allegations

340.

341.

342.

In its communications of 11 and 19 October and 22 December 2006, ANDES-
SINDICATO NACIONAL alleges that the Government has not taken measures to combat
the anti-union behaviour repeatedly employed by private higher education ingtitutions
(PHEISs), including acts of intimidation and the dismissal of officials of organizations
representing teachers. ANDES-SINDICATO NACIONAL states that, in the last two
decades, there has been a significant increase in the number of PHEIs in the country. This
has given rise to an increase in competition between faculties, university centres and
private universities, leading to the adoption, by private universities, of policies intended to
increase profits at the expense of ensuring the quality of education and of the professionals
involved. Against this background, the PHEIs have attempted to reduce their labour costs
and have consequently obstructed the autonomous organization of teachers into
representative bodies, given that the creation of such bodies could make it difficult to apply
employment conditions unilaterally. Interference by management in these teachers trade
union activities takes the form of explicit prohibitions, veiled threats and, in the vast
majority of cases, the dismissal of trade union officials.

Specifically, ANDES-SINDICATO NACIONAL cites the following acts of anti-union
discrimination:

—  Triangulo Mineiro University Centre (UNIT). In March 2001, the teachers at this
centre decided to form the Association of UNIT Teachers (SINDUNIT) — a branch of
ANDES-SINDICATO NACIONAL —and in August the same year, UNIT dismissed
ten members of the SINDUNIT executive committee;

—  Methodist University of Piracicaba (UNIMEP). The seven members of the Council
of Representatives of the Trade Union Branch of Teachers at the UNIMEP have
recently been dismissed;

—  Catholic University of Brasilia. In November 2005, eight teachers at the University
formed a body named the Trade Union Cultural Association of Teachers at the
Catholic University of Brasilia (ADUCB-Seccion Sindical). On 18 November, the
teachers in question informed the university rector's office of this fact. On
9 December 2005, all the teachers who had participated in the formation of ADUCB-
Seccién Sindical were dismissed. This has caused intimidation among the remaining
teaching staff at the institution;

— Ipojuca Valey Faculty. In 2003, a number of teachers formed the Trade Union
Branch of Teachers at Ipojuca Valley Faculty (SINDFAVIP). Following the trade
union organization's general assembly, on 5 February 2004, the faculty authorities
expressly forbade, in writing, any collective activity being undertaken by the trade
union body on its premises and, in July, two SINDFAVIP union officials were
dismissed;

—  Caddas Novas Faculty, Goiés State. In 2004, all the executive members of the Trade
Union Branch of Teachers at Caldas Novas Faculty (SINDUNICALDAS) were
dismissed.

ANDES-SINDICATO NACIONAL states that, despite successive and notorious anti-
union acts within the PHEI system, the State has not taken the necessary measures to
counter this scourge. ANDES-SINDICATO NACIONAL adds that, athough workers and
trade union organizations have submitted complaints through the public administration, the
competent authorities have not taken action to monitor or prohibit the practice of
discriminatory behaviour present in the PHEIs, be it in the interior of the country or in
metropolitan areas. The complainant declares that the offence of anti-union acts is not
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recognized in legidation, and that there is therefore no protection mechanism to avoid
discrimination against workers on the grounds of their membership of an organization.
Furthermore, the legal protection afforded to officials of workers representative
organizations — through job security — has proved to be insufficient to fulfil the purpose of
guaranteeing freedom of association. According to the complainant, this can be seen in the
interpretation that the judicial authority places upon article 8, section VIl of the Federal
Constitution, and section 543.3 and 522 of the Consolidated Labour Acts, limiting security
to a certain number of union officids (a maximum of 20 members), irrespective of the size
and structure of the trade union organization.

343. This redtrictive interpretation complicates the functioning of trade union organizations
which, like ANDES-SINDICATO NACIONAL, represent a particular category over a
wide geographical area and, as a result, need a decentralized management system to
function effectively across all workplaces. ANDES-SINDICATO NACIONAL represents
teachers in public and private higher education institutions throughout the country and is
organized into trade union branches based in faculties, university centres and universities.
The above interpretation impedes the extension of the right to security to branch officials
carrying out activities directly in workplaces, who are therefore subject to interference and
pressure from management.

344. The complainant claims that the State’s failure to address anti-union practices can only be
rectified if the dismissed teachers are reinstated in their posts. Employers simply paying
damages or being subject to any other penalty will not make amends for the violations of
freedom of association arising from discriminatory behaviour. If such behaviour persists,
the balance between the social partners will be placed in jeopardy.

B. The Government’s reply

345. In its communication of 8 March 2007, the Government states that, under current
legidation, the Ministry of Labour and Employment does not have the power to take
punitive measures against individuals, enterprises or trade unions accused of anti-union
practices. This is the responsibility of the judicial authority. The Government adds that,
even though it does not have the power to act, it requested information from the Regional
Labour Deegations for the Federal Didtrict and Goids and the Regional Labour
Subdelegation for Caruaru-Pe, with the aim of ascertaining the true nature of the
circumstances which formed the subject of the complaints. In this regard, the Government
states that:

—  the Regional Labour Delegation for the Federal District has reported that it has no
record of any complaint regarding alleged anti-union practices by the Catholic
University of Brasilia submitted by either a trade union organization or an officia
affected;

— the Regiona Labour Delegation for Goias has stated that no request for mediation in
the dispute between the parties in question has been submitted and that, in the course
of various inspections carried out at the Caldas Novas Faculty, several irregularities
were identified with respect to employee registration and delays in payment of
salaries. Four infringement proceedings were brought against the institution in that
regard;

— the Regional Labour Subdelegation for Caruaru-Pe has stated that: (1) neither
ANDES-SINDICATO NACIONAL, nor the SINDFAVIP, nor any teacher, has
formally requested mediation between SINDFAVIP and the Ipojuca Valley Faculty in
relation to alleged anti-union practices on the part of the Faculty; (2) on 22 July, the
Subdelegation received a report from SINDFAVIP which stated that the Faculty in
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C.

346.

347.

guestion was to dismiss two of its officials, Mr José Luciano Albino Barbosa and
Ms Nadine Agra; (3) as a result of official authorization of the terms for cancelling
the employment contracts of the officials in question, the Faculty was invited to
explain itself in that respect. The ingtitution declared that the teachers in question did
not enjoy the security provided for in law and, faced with this controversy, the
Subdelegation refused to authorize the terms of cancellation. The parties decided to
bring the dispute before the judicial authority; and (4) the judicial authority found that
the individuals in question did not enjoy the right to trade union security, given that it
is not possible, under the provisions of the legal system, to form trade unions whose
jurisdiction — geographical area of activity — is smaller than a municipality nor to
form atrade union at enterprise level.

The Government states that, although it does not have the power to take action against
anti-union practices, the Ministry of Labour and Employment has attempted to address
these complaints, as a specia case, and has tried to resolve the disputes within the bounds
of the actions open to it. The Government states that, in an attempt to overcome its lack of
legal competence, the Ministry of Labour and Employment, together with workers and
employers representatives, has, within the National Labour Forum, prepared a proposal
for trade union reform which includes, among other things, a definition of anti-union acts
and the possibility of the administrative authorities imposing penalties. The proposa for
reform is currently before the National Congress.

Lastly, the Government states that, in accordance with the provisions of the internal legal
system, trade union organizations acquire the prerogative to represent professiona or
economic categories once they have been registered with the competent body under the
Federal Congtitution and only legitimate representation can support the inherent
constitutional rights of trade unions, such as security for officials. In its capacity as the
body recognized by the judicial authority as competent to grant trade union registration,
the Ministry of Labour and Employment maintains the National Register of Trade Union
Baodies, for the purpose of monitoring the single trade union system and registering trade
union organizations. In this regard, according to existing data held in the Register, none of
the organizations mentioned by ANDES-SINDICATO NACIONAL are registered as trade
unions.

The Committee’s conclusions

348.

The Committee observes that the complainant alleges that numerous trade union officials
have been dismissed and that, although workers and trade union organizations have
submitted complaints through the public administration, the competent authorities have
not taken action to monitor or prohibit the practice of discriminatory behaviour present in
the PHEIs, be it in the interior of the country or in metropolitan areas. Specifically,
ANDES SNDICATO NACIONAL alleges: (1) that trade union officials — in some cases
the entire executive committee — have been dismissed at various private education
ingtitutions in Brazl (the UNIT, the UNIMEP, the Catholic University of Brasilia, the
Ipojuca Valley Faculty and the Caldas Novas Faculty); (2) that the offence of anti-union
actsis not recognized in legislation, and that there is therefore no protection mechanismto
avoid discrimination against workers on the grounds of their membership of an
organization; and (3) that the limited scope of the benefits of legal protection — through
job security — afforded to officials of workers' representative organizations has proved to
be insufficient to fulfil the purpose of guaranteeing freedom of association (according to
the complainant, the Supreme Federal Tribunal has interpreted legislation to mean that
only a maximum of 20 officials should enjoy job security, irrespective of the size and
structure of the trade union body).
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349. With regard to the alleged dismissal of two union officials of the SNDFAVIP in July 2004,
the Committee takes note of the Government’s statement that the Regional Labour
Subdelegation for Caruaru-Pe has stated that: (1) neither  ANDESSNDICATO
NACIONAL, nor the SNDFAVIP, nor any teacher, has formally requested mediation
between SNDFAVIP and the Ipojuca Valley Faculty in relation to alleged anti-union
practices on the part of the Faculty; (2) on 22 July, the Subdelegation received a report
from SINDFAVIP which stated that the Faculty in question was to dismiss two of its
officials, Mr José Luciano Albino Barbosa and Ms Nadine Agra; (3) with regard to the
process of officially authorizing the terms for cancelling the employment contracts of the
officials in question, the administrative authority invited the Faculty to explain itself in that
respect. The institution declared that the teachers in question did not enjoy the trade union
immunity provided for in law and, faced with this controversy, the Subdelegation refused
to authorize the terms of cancellation; and (4) the parties decided to bring the dispute
before the judicial authority. The judicial authority found that the individuals in question
did not enjoy the right to trade union immunity, given that it is not possible, under the
provisions of the legal system, to form trade unions whose jurisdiction is smaller than a
municipality nor to form a trade union at enterprise level.

350. In this regard, observing that the judicial authority has not denied that the dismissed
employees were officials of the SNDFAVIP but has limited itself to stating that they did
not enjoy union protection or immunity, given that it is not possible to form trade unions
whose jurisdiction is smaller than a municipality nor to form a trade union at enterprise
level, the Committee wishes to underline that “ the free exercise of the right to establish
and join unions implies the free determination of the structure and composition of unions
and that workers should be free to decide whether they prefer to establish, at the primary
level, a works union or another form of basic organization, such as an industrial or craft
union” [see Digest of decisions and principles of the Freedom of Association Committee,
fifth edition, 2006, paras 333 and 334]. Furthermore, the Committee recalls that, in its
examination of a case involving Brazl, it stated that “the provisions of a national
constitution concerning the prohibition of creating more than one trade union for a given
occupational or economic category of workers, regardless of the level of organization, ina
given territorial area which, in no case, may be smaller than a municipality are not
compatible with the principles of freedom of association” [see 265th Report, Case
No. 1487, para. 374(c)]. In these circumstances, the Committee requests the Government:
(i) to take the necessary steps to amend the legidlation so as to allow workersto formtrade
union organizations at the enterprise level, if they so wish; and (ii) having regard to the
national context and the specific circumstances of this case, in particular the fact that the
SINDFAVIP union officials were dismissed under legidation which is not in conformity
with the principles of freedom of association, to take steps to have them reinstated. The
Committee requests the Government to keep it informed in this regard.

351. With regard to the allegations concerning the dismissal, on 9 December 2005, of all the
teachers who had participated in the creation of the ADUCB-Seccion Sindical and the
dismissal, in 2004, of all the executive members of the SNDUNICALDAS, the Committee
takes note of the Government’ s statement that: (1) the Regional Labour Delegation for the
Federal District has reported that it has no record of any complaint regarding alleged
anti-union practices by the Catholic University of Brasilia submitted by either a trade
union organization or an official affected; and (2) the Regional Labour Delegation for
Goias has stated that no request for mediation in the dispute between the parties in
guestion has been submitted in respect of the allegations made and that penalties were
imposed on the enterprise for other irregularities. In this regard, the Committee observes
that, although complaints have not been submitted to the administrative authorities or the
judicial authority in respect of these dismissals, the complainant has submitted with its
complaint the termination of contract forms used by the Catholic University of Brasilia,
from which it emerges that, in order to dismiss officials of the ADUCB-Seccion Sndical,
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reasons “ of an administrative nature” were cited. Furthermore, taking into account the
judicial ruling under which trade union immunity was not granted to union officials at
another education institution because they belonged to an enterprise union which, by law,
cannot exist, the Committee cannot exclude the possibility that the officials affected
therefore decided not to turn to the labour or judicial authorities. The Committee recalls
that “ one of the fundamental principles of freedom of association is that workers should
enjoy adequate protection against all acts of anti-union discrimination in respect of their
employment, such as dismissal, demotion, transfer or other prejudicial measures, and that
this protection is particularly desirable in the case of trade union officials because, in
order to be able to perform their trade union duties in full independence, they should have
a guarantee that they will not be prejudiced on account of the mandate which they hold
from their trade unions; the Committee has considered that the guarantee of such
protection in the case of trade union officials is also necessary in order to ensure that
effect is given to the fundamental principle that workers' organizations shall have the right
to elect their representatives in full freedom” [see Digest, op. cit., para. 799]. In these
circumstances, the Committee requests the Government to take measures without delay to
hold an investigation to determine the motives and specific facts behind the dismissal of
officials of the ADUCB-Seccion Sndical and the SINDUNICALDAS and, if it is
established that they were dismissed for carrying out legitimate trade union activities, that
it take steps, having regard to the national context and the specific circumstances of this
case, to have them reinstated in their posts. The Committee requests the Government to
keep it informed in thisregard.

352. With regard to the allegations concerning the dismissal of ten members of the executive
committee of the SSINDUNIT — a branch of ANDES-SINDICATO NACIONAL — and the
seven members of the Council of Representatives of the Trade Union Branch of Teachers
at the UNIMEP, the Committee observes that the Government has not sent its observations
on this matter. The Committee requests the Government to take measures without delay to
hold an investigation to determine the motives and specific facts behind the dismissal of
these officials and, if it is established that they were dismissed for carrying out legitimate
trade union activities, that it take steps, having regard to the national context and the
specific circumstances of this case, to have them reinstated in their posts. The Committee
requests the Government to keep it informed in thisregard.

353. With regard to the allegation that national legislation does not recognize the offence of
anti-union acts against union members, and that there is therefore no protection
mechanism to avoid discrimination against workers on the grounds of their member ship of
an organization, the Committee takes note of the Government’'s statement that:
(2) although it does not have the power to take action againgt anti-union practices, the
Ministry of Labour and Employment has attempted to address these complaints, as a
special case, and has tried to resolve the disputes within the bounds of the actions open to
it; and (2) in an attempt to overcome its lack of legal competence, the Ministry of Labour
and Employment, together with workers' and employers’ representatives, has, within the
National Labour Forum, prepared a proposal for trade union reform which includes,
among other things, a definition of anti-union acts and the possibility of the administrative
authorities imposing penalties. The proposal for reform is currently before the National
Congress. The Committee requests the Government to take measures to modify the
legislation so as to bring it into conformity with freedom of association principles and to
keep it informed of developments in the legal passage of the aforementioned proposal for
trade union reform. Furthermore, the Committee reminds the Government that it may avail
itself of the technical assistance of the Office, if it so wishes.

354. With regard to the allegation concerning the limited scope of the benefits of legal
protection — through job security — afforded to officials of workers representative
organizations (according to the complainant, the Supreme Federal Tribunal has ruled,
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through jurisprudence, that, even irrespective of the size and structure of a trade union
body, trade union immunity cannot be granted to more than 20 officials, see the ten
provisions of section 522 of the Consolidated Labour Acts and supplementary provisions),
the Committee observes that the Government has not sent its observations on this matter.
The Committee observes that section 522 of the Consolidated Labour Acts lays down that
the administration of a trade union shall be carried out by an executive comprising a
maximum of seven and a consultative council composed of a minimum of three members,
both bodies being elected by the general assembly. In this regard, bearing in mind that the
complainant is a national organization, the Committee requests the Government to bring
the parties together to hold further discussions on this matter.

The Committee’s recommendations

355. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:

(@)

(b)

(©)

(d)

The Committee requests the Government: (i) to take the necessary steps to
amend the legidlation so as to allow workers to form trade union
organizations at the enterprise level, if they so wish; and (ii) having regard
to the national context and the specific circumstances of this case, to take
steps to have the two officials of SINDFAVIP reinstated. The Committee
requests the Government to keep it informed in thisregard.

With regard to the allegations concerning the dismissal, on 9 December
2005, of all the teachers who had participated in the creation of the
ADUCB-Seccion Sindical and the dismissal, in 2004, of all the executive
members of the SINDUNICALDAS, the Committee requests the
Government to take measures without delay to hold an investigation to
determine the motives and specific facts behind the dismissal of the officials
in question and, if it is established that they were dismissed for carrying out
legitimate trade union activities, that it take steps, having regard to the
national context and the specific circumstances of this case, to have them
reinstated in their posts. The Committee requests the Government to keep it
informed in thisregard.

With regard to the allegations concerning the dismissal of ten members of
the executive committee of the SINDUNIT — a branch of ANDES
SINDICATO NACIONAL — and the seven members of the Council of
Representatives of the Trade Union Branch of Teachers at the UNIMEP,
the Committee requests the Government to take measures without delay to
hold an investigation to determine the motives and specific facts behind the
dismissal of these officials and, if it is established that they were dismissed
for carrying out legitimate trade union activities, that it take steps, having
regard to the national context and the specific circumstances of this case, to
have them reinstated in their posts. The Committee requests the Government
to keep it informed in thisregard.

With regard to the allegation that national legislation does not recognize the
offence of anti-union acts against union members, and that there is
therefore no protection mechanism to avoid discrimination against workers
on the grounds of their membership of an organization, the Committee
requests the Government to take measures to amend the legislation so as to
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bring it into conformity with freedom of association principles and to keep it
informed of developments in the legal passage of the proposal for trade
union reform to which the Government refers and which covers this issue.
Moreover, the Committee reminds the Government that it may avail itself of
the technical assistance of the Office, if it so wishes.

(e) With regard to the allegation concerning the limited scope of the benefits of
legal protection — through job security — afforded to officials of workers
representative organizations, the Committee, bearing in mind that the
complainant is a national organization, requests the Government to bring
the parties together to hold further discussions on this matter.

CASE No. 2318

INTERIM REPORT

Complaint against the Government of Cambodia
presented by
the International Trade Union Confederation (ITUC)

Allegations. The murder of two trade union
leaders; the continuing repression of trade
unionistsin Cambodia

356. The Committee last examined this case on its merits at its June 2006 session, where it
issued an interim report, approved by the Governing Body at its 296th Session [see
342nd Report, paras 235-256].

357. The complainant submitted additional information in support of its alegations in
communications dated 3 October 2006 and 30 January and 27 April 2007.

358. The Government provided its observations in communications dated 17 October 2006 and
2 March 2007.

359. Cambodia has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98). It has not ratified the Workers' Representatives Convention,
1971 (No. 135).

A. Previous examination of the case

360. In its previous examination of the case, the Committee made the following
recommendations [see 342nd Report, para. 256]:

(& The Committee deplores the absence of reply from the Government to its previous
recommendations and urges it to be more cooperative in the future.

(b) The Committee emphasizes once again the seriousness of the allegations pending which
refer to the murder of trade union leaders Chea Vichea and Ros Sovannareth. The
Committee deeply deplores these events and draws the Government’s attention to the
fact that such a climate of violence leading to the death of trade union leadersis a serious
obstacle to the exercise of trade union rights.
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(c) The Committee firmly urges the Government to take measures in order to reopen the
investigation into the murder of Chea Vichea and to ensure that no one is deprived of
their liberty without the benefit of a norma procedure before an impartial and
independent judicial authority.

(d) The Committee urges the Government to institute immediately an independent judicial
inquiry into the murder of Ros Sovannareth and to keep it informed of the outcome.

(e) With regard to the reported agreement on no future marches in which Chea Mony and
his fellow representative of the FTUWKC were forced to promise to make garment
workers stop the strike and refrain from further marches, the Committee expects that the
Government will declare this agreement null and void and requests the Government to
ensure in the future the right of workers to peaceful demonstration to defend their
occupational interests.

(f) With regard to the physical assaults that particularly concern Lay Sophead and
Pul Sopheak, both presidents of unions affiliated to the FTUWKC, the Committee urges
the Government to institute independent judicial inquiries into these assaults and to keep
it informed of the outcome.

(g) The Committee firmly urges the Government to take measures to ensure that the trade
union rights of workers in Cambodia are fully respected and that trade unionists are able
to exercise their activities in a climate free of intimidation and risk to their personal
security and their lives.

(h) The Committee expresses its deep concern with the extreme seriousness of the case, and
callsthe Governing Body's specia attention on the situation.

B. The complainant’s new allegations

361. In its communication of 3 October 2006, the complainant, ITUC (formerly the
International Confederation of Free Trade Unions (ICFTU)), deplores the absence of any
initiative by the Government to reopen the investigation into the murder of Chea Vichea
and to conduct an independent inquiry into the killing of Ros Sovannareth, stating that the
failure to carry out an investigation aimed at discovering the true perpetrators of these acts
only adds to the climate of impunity and sends a strong message to workers and trade
unionists in Cambodia that trade union membership and trade union activism puts their
safety and lives at risk.

Additional information in respect
of the Chea Vichea case

362. With respect to Born Samnang, who along with Sok Sam Oeun was given a 20-year prison
sentence in the case of Chea Vichea's murder despite proceedings marked, as the
complainant had previously alleged, by numerous procedural irregularities in the
investigation and prosecution phases, the complainant states that additional information
obtained by its researcher in a 2 August 2006 interview with Born Samnang's mother,
Noun Kim Sry, provides further support of hisinnocence. According to Noun Kim Sry, the
police had beaten her son to make him confess that he killed Chea Vichea, whom he did
not even know. Noun Kim Sry states that Born Samnang had told her that the police were
pushing him to say that he was the killer of Chea Vichea and had told him that his
girlfriend was aso in jail, and that his mother had declared in public that he was no longer
her son. Noun Kim Sry adds that, according to her son, two important policemen spoke
with him and threatened to severely beat him if he refused to put his fingerprint on a letter
they were going to give him. The police then beat him again before forcing his fingerprint
onto the letter; soon after, he was presented to the media as one of the murderers of
CheaVichea. The complainant alleges that Noun Kim Sry remains greatly concerned for
her son’s health and visits him regularly in prison. She pays the wardens extra money to
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provide him with food on account of his weakened state. A copy of Noun Kim Sry's
statement is attached to the communication.

363. According to the complainant, on the day of Chea Vichea's murder, Born Samnang was
celebrating the Chinese New Y ear 60 kilometres away from where the murder took place.
In spite of this strong alibi, the authorities refused to consider witnesses accounts of
Born Samnang’' s whereabouts on the day of the murder, even though they had made their
observations public.

364. Further to its previous allegations respecting Va Sothy, the owner of the newspaper stand
where Chea Vichea was murdered, who could identify the real murderers but was too
afraid to attend the trial, the complainant states that she fled the country and, on 10 August
2006, submitted a four-page statement on the killing of Chea Vichea, certified by a notarial
services attorney and member of the Law Society of Thailand, Mr Nol Sunghondhabirom;
a copy of her testimony translated into English is attached to the complainant’s
communication.

365. Ms Va Sothy describes in her testimony how Chea Vichea was reading a newspaper at her
stand when two men on a motorbike stopped in front of her stand. The man at the back of
the motorbike came towards the stand and the other drove slowly to the north. After about
20 minutes of reading and looking around, suddenly the man faced Chea Vichea. Va Sothy
states that she then heard three loud gunshots fired very close to her and saw Chea Vichea
fall to the ground; she also describes seeing the shooter then put a black pistol into his
trouser pocket and camly walk away, heading northwards. In her statement Va Sothy
gives a description of the murderer, the motorbike and the motorbike driver.

366. She testifies that she had initially been afraid of being killed as a witness, and therefore
gave a false description of the motorbike, denied remembering the face of the killer, and
did not confirm the sketch of the killer shown to her by the police. She aso called
Mr Heng Pov, the police officia in charge of the investigation, to ask him how the sketch
shown to her could be based on eyewitness accounts, as she had been the only witness and
did not remember the shooter’s face. She was then informed that the police had arrested
two persons for Chea Vichea's murder; upon seeing their faces on television, Va Sothy
states that she redlized that they were not the actual murderers, whose faces she could
clearly recall.

367. One month after the shooting, Chea Vichea's murderer returned to her news-stand again,
which frightened Va Sothy deeply. She states that she feared, given that fake murderers
were in prison while the real murderers went unpunished, that she would be killed if she
continued to live in Cambodia and would never have the opportunity to tell the truth about
the murder of Chea Vichea. She decided, therefore, to leave Cambodia.

368. The complainant alleges that the two testimonies confirm the direct involvement of the
authorities in ensuring that two innocent men were convicted for Chea Vichea s murder.
Both independently testify to the role of the police in pressuring the two to confess to the
crime. Heng Pov, the Phnom Penh police chief at the time of the murder, has since left
Cambodia. In an interview published in the 18 August 2006 issue of the Belgian weekly
magazine “Le Vif/L'Express’, Heng Pov confirms his direct involvement in
CheaViched s case. In the interview, Heng Pov confirms that pressure was put on innocent
men to confess to the murder, and is quoted in the article as stating that it did not take him
long to realize that Born Samnang and Sok Sam Oeun had nothing to do with the murder.
However, Heng Pov denies his own responsibility in exerting this pressure, indicating that
it came from persons highly placed in the military hierarchy. A copy of the magazine
interview is attached to the complainant’ s communication.
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369. These testimonies, the complainant states, point to the direct responsibility of the
Government in hiding the true course of events and preventing the murderer of
Chea Vichea and those who instigated his killing from being found and held accountable.
This, in turn, has created an atmosphere of great insecurity among trade unionists in
Cambodia.

Violence, threats of violence, and arrests

370. The complainant alleges that, since its last submission in September 2005, it has received
additional news with respect to the continued repression of trade unionists, in particular the
following information:

— 0On 4 July 2006, Mr Lay Chhamroeun, Vice-President of the Free Trade Union of
Workers of the Kingdom of Cambodia (FTUWKC) at the Phnom Penh garment
factory, was shot in his left leg by an unidentified person in front of the Kung Hong
factory. The FTUWKC considers this to be a faled attempt to murder
Lay Chhamroeun so as to intimidate and instil fear in trade unionists. No
investigation was launched into this incident.

— As of July 2006, FTUWKC activists Chi Samon, Yeng Vann Yuth, Out Nun,
Top Savy and Lem Samrith, who work in the Bright Sky factories located in
TraPaing Kkhleung, Sangkat Chaum Chao, Khan Dang Kor and Phnom Penh, were
all subject to beatings. On 3 May 2006, Mr Chi Samon, who had been elected
President of the FTUWKC branch of the Bright Sky garment factory, was attacked by
seven persons 30 metres from the factory while walking home from his night shift. He
sustained serious head injuries, as well asinjury to his arms and legs and was taken to
hospital by friends, the FTUWKC believes this was an attempt to murder him.
Mr Yeng Van Y uth, a co-worker of Mr Chi Samon, was attacked on 12 May and was
taken to an unknown clinic by the factory staff for head and rib injuries. Mr Chi states
that he recognized one of the attackers as Mr Rot, a member of the rival trade union
CUF, and believes that Mr Y uth was attacked because the assailants mistook Mr Y uth
for him. Mr Chi reported the attack to the police and gave the names of his attackers
to the local police authority and the Phnom Penh court, but to the best of the union’s
knowledge no investigation had started. On the morning of 22 May 2006, Mr Chi
Samon received another death threst; when leaving the factory he found 20 people
waiting for him and so returned to the factory and waited until 7 am. before leaving.
Chi Samon states that he is being followed and watched all the time, and that he fears
for the safety of hisfamily and friends.

— The FTUWKC union affiliate in the Bright Sky garment factory wished to hold
elections on 20 May 2006. However, the CUF threatened the 15 candidates for office,
and 14 of them subsequently withdrew their candidacy. The CUF had been the only
trade union recognized by the company; however, the FTUWKC &ffiliate claims
2,000 members registered with the authorities and are now recognized by the
company.

— On 19 May 2006, Mr Chey Rithy, Vice-President of the Free Trade Union of the
Suntex garment factory, was attacked by two unidentified men. The Suntex garment
factory is adjacent to the Bright Sky factory and owned by the same proprietor.
Chey Rithy’s attackers threw stones at his head while he was riding his motorbike
home from work, causing him to sustain head wounds.

— On 8 June 2006, Mr Lem Samrith, Treasurer of the FTUWKC branch in the Bright
Sky garment factory, was beaten by a group of men.
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— On 19 September 2006, Mr Choy Chin, Secretary-Genera of the Suntex union, was
attacked by two unidentified men who threw stones at him and beat him with a meta
pipe on his head and hands.

371. The complainant states that it has received different reports with respect to the potential
identities of the attackers. Some sources suspect that the assaults took place with the
consent of the management, whereas others confirm that the company paid Mr Chi
Samon’'s medica costs and granted him passage through the main gate of the adjacent
Suntex factory when his safety so required. According to the complainant, the involvement
of the rival CUF union and the degree to which their actions were condoned or encouraged
by the authorities and/or management is unclear. The FTUWKC had reported each of the
assaults to the authorities, but thus far no investigations into any of the incidents had been
initiated.

372. The complainant alleges that there were numerous instances where violence was used
against workers on strike. On 3 July 2006, the authorities of Kandal Province arrested
MsLach Sambo, Ms Yeom Khun and Mr Sal Koem San at their homes. All three are
activists of the Free Trade Union of Workers of the Genuine Garment Factory
(FTUWGGF), which is an FTUWKC affiliate in the Genuine factory situated in Veal
Village, Angsnouri district, Kandal Province. The three activists were accused of “illegal
detention of workers’. Their arrest took place after the Genuine Garment Factory workers
had been on strike for nine days; the strikers are accused of having blocked the gate to
prevent workers willing to work from going in and out of the factory.

373. According to the complainant, the FTUWGGF denies these accusations and maintains that
it had only locked the main gate to prevent trucks with goods from leaving the factory.
Workers and management were free to go in and out of the factory through the other gates.
The union had tried to come to an agreement with the management to get permission to
check outgoing trucks, to be sure that goods would not be transported outside the factory to
be processed esewhere. The management had initialy agreed but then refused to
implement the agreement. The complainant aleges that the strike was commenced in
response to the dismissal of Ms Lach Sambo and three of her colleagues on 23 June 2005.
After an earlier strike, in August 2004, eight trade unionists, among them Lach Sambo,
Yeom Khun and Sal Koem San, were accused of damaging the company’s property. The
trade unionists’ cases were heard on 20 June 2006 and they were sentenced to five months
imprisonment. They appealed their convictions, but were nevertheless dismissed from their
jobs. On 7 August 2006, Lach Sambo, Yeom Khun and Sal Koem San were released from
custody, but not reinstated in their jobs, even though the union had requested the
reinstatement of all dismissed union officials and activists.

374. Inits second communication, dated 30 January 2007, the complainant states that the appeal
hearings for Born Samnang and Sok Sam Oeun were scheduled for 6 October 2006.
Despite the fact that new information potentially indicative of Born Samnang and Sok Sam
Oeun’ s innocence was made public, in October 2006, the hearing was postponed due to the
health of the judge, who was allegedly suffering from diarrhoea. The appeal hearing has
not been rescheduled since.

375. According to the complainant, all new and important evidence — including the sworn
statement of the eyewitness, Va Sothy, and the interview with former police chief,
Heng Pov, attached to its 3 October 2006 communication — was submitted to the court
before 6 October 2006. The complainant expresses its grave concern that the hearings have
yet to be rescheduled, despite this important new evidence, and that a new investigation
into Chea Vichea's murder has not been initiated. The complainant aleges that the
Cambodian justice system lacks either the commitment or the ability to carry out a serious
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investigation and ensure a fair trial for aleged suspects, leading to an atmosphere of great
insecurity amongst trade unionists in Cambodia.

376. The complainant indicates that it is constantly informed of trade union rights violations in
Cambodia. Most recently, it had been informed of the existence of a blacklist comprised of
at least 17 trade unionists, which prevents the said unionists from obtaining empl oyment.

377. In acommunication dated 27 April 2007, the ITUC expresses the great sadness and anger
with which it witnhessed the murder of yet another trade unionist in Cambodia, Mr Hy
Vuthy. Hy Vuthy was a trade union leader for the FTUWKC at the Suntex garment
factory. Mr Hy Vuthy had received a death threat three months earlier in connection with
his trade union activities.

378. On 20 February 2007, Hy Vuthy wrote a letter to the Suntex garment factory management
in order to obtain aday off for the workers in connection with the celebration of the Khmer
New Year. The FTUWKC had indicated that the very next day he was approached by two
angry members of a rival union who condemned his request and, three days later, on
24 February 2007, he was shot down. He was shot three times by two unidentified
assailants on a motorcycle on his way home from work at 5.15 am., only 1.5 kilometres
away from the factory. Police have ruled out that it was a robbery since Hy Vuthy's
motorbike was not stolen by the perpetrators. The murder in fact carried many similarities
to the ones committed against FTUWKC |leaders Chea Vichea and Ros Sovannareth.

379. In aprotest |etter to Cambodian Prime Minister Hun Sen on 26 February 2007, the ITUC
reminded him that the impunity enjoyed by the murderers of Chea Vichea helps maintain a
climate of intimidation and fear amongst trade union activists and impairs confidence in
the Cambodian justice system. It added that, unfortunately, it also seems to invite further
killings of opponents. The ITUC recalled that violent attacks on FTUWKC trade unionists
have already occurred many times at Suntex and another factory owned by the
Singaporean garment manufacturer Ocean Sky, Bright Sky.

380. On 12 April 2007, the ITUC once more wrote to Cambodian Prime Minister Hun Sen, this
time to express its profound dismay at the confirmation by the Cambodian Appeals Court
of the sentencing of two innocent men, Mr Born Samnang and Mr Sok Sam Oeun, to
20 years' imprisonment for the murder of trade union leader Chea Vichea. The Cambodian
authorities were well aware of the fact that a key eyewitness to the killing (Ms Va Sothy,
newspaper vendor at the news-stand where Chea Vichea was shot) and the senior police
official overseeing the investigation (Mr Heng Pov, at that time chief of the Phnom Penh
police, who later on had to leave Cambodia) had both clearly and unequivocally testified
that the two men were not responsible for the murder. Despite this, and the fact that both
Mr Born and Mr Sok had strong and credible alibis for the time of the killing, no real
attempt was ever made by the Cambodian authorities to properly investigate the crime and
bring the real perpetrator(s) of this vicious crime to justice.

381. This ruling by the Court of Appea threw into further disrepute the independence of the
judiciary in Cambodia, and reinforced the climate of impunity which exists in the country.
The ITUC lamented that violent attacks against trade unionists, along with intimidation
and harassment, have apparently become commonplace, and that unfortunately the
Government appearsto at best tolerate these abuses.

382. The ITUC called upon Prime Minister Hun Sen to immediately take steps to ensure that
genuine justice is done in this case. It demanded that the two innocent men be released
from prison, and their safety guaranteed. It also called on the Government to ensure that
full and proper investigations into this murder and other murders, such as the killing of
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Mr Hy Vuthy, be conducted without delay, and that Cambodia complies in full with its
obligations under international law to ensure respect for trade union and human rights.

383. In the light of these events, the ITUC suggests that the ILO consider sending its own
mission to Cambodia to investigate these matters in an objective and impartial manner and
make any recommendations it deems necessary.

C. The Government’s reply

384. In a communication dated 17 October 2006, the Government states that it is following up
on matters respecting the case’s allegations and would inform the Committee accordingly.
In its communication of 2 March 2007, the Government indicates that it continues to
follow up on the matters concerning the case, and that the case of Born Samnang and
Sok Sam Oeun has yet to be heard by the Court of Appeal.

D. The Committee’s conclusions

385. The Committee is compelled, once again, to express its deep concern and regret at the
seriousness of this case that concerns the assassination of trade union leaders,
Chea Vichea and Ros Sovannareth. The Committee deeply deplores these events and once
again draws the Government’ s attention to the fact that a climate of violence leading to the
death of trade union leadersis a serious obstacle to the exercise of trade union rights.

386. The Committee notes with deep concern the complainant’s allegations contained in its
3 October 2006 and 27 April 2007 communications, according to which additional
information — namely the statements made by Born Samnang’s mother, Noun Kim Sy;
Va Sothy, the owner of the newspaper stand by which Chea Vichea was murdered; and
Heng Pov, the former chief of police in Phnom Penh — has arisen that lends further
support to the innocence of Born Samnang and Sok Sam Oeun, the two men convicted and
imprisoned for the murder of Chea Vichea.

387. According to the complainant, although the above information had been submitted to the
court for an appeal hearing, the convictions of these two men were upheld in apparent
disregard of the evidence and in the absence of any real attempt by the Cambodian
authorities to properly investigate the crime and bring its perpetrators to justice.
The Committee recalls that it had previoudy expressed its serious misgivings as to the
regularity of the trial concerning Chea Vichea’s murder, and of the proceedings leading to
it. In this respect, and particularly in light of the new allegations respecting the
Chea Vichea case, the Committee deplores the fact that the Government, other than stating
that it is* following up on matters’, has provided no new information initsreplies.

388. Under these circumstances, the Committee must once again stress the importance of
ensuring full respect for the right to freedom and security of persons and freedom from
arbitrary arrest and detention, as well as the right to a fair trial by an independent and
impartial tribunal, in accordance with the provisons of the Universal Declaration of
Human Rights. The Committee yet again emphasizes, in the strongest possible terms, that
the killing, disappearance or serious injury of trade union leaders and trade unionists
requires the ingtitution of independent, judicial inquiries in order to shed full light, at the
earliest date, on the facts and the circumstances in which such actions occurred and in this
way, to the greatest extent possible, determine where responsibilities lie, punish the guilty
parties and prevent the repetition of similar events. The absence of judgements against
guilty parties creates, in practice, an atmaosphere of impunity, which reinforces the climate
of violence and insecurity, and which is extremely damaging to the exercise of trade union
rights [ see Digest of decisions and principles of the Freedom of Association Committee,
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fifth edition, 2006, paras 48 and 52] . In light of these principles, the Committee once again
strongly urges the Government to reopen the investigation into the murder of Chea Vichea
and to ensure that Born Samnang and Sok Sam Oeun may exercise, as soon as possible,
their right to a full appeal before an impartial and independent judicial authority.

389. The Committee further deplores the recent murder of Hy Vuthy, trade union leader for the
FTUWKC at the Suntex garment factory, and recalls that a situation of impunity fosters a
climate of violence which is severely detrimental to the exercise of trade union rights and
basic civil liberties. Observing, in addition, that the Government has provided no
information on any steps taken to ingtitute an independent judicial inquiry into the murder
of Ros Sovannareth, the Committee strongly urges the Government to institute immediately
independent inquiries into the murders of these two trade unionists and to keep it informed
of the outcome.

390. The Committee deplores the fact that, in spite of being reminded on previous occasions,
the Government has yet again failed to provide information respecting the other aspects of
the case and the Committee’ s recommendations relating thereto. These aspects concerned
the suppression of trade unionists, including assaults on trade union leaders, Lay Sophead
and Pul Sopheak. This being the case, the Committee further deplores the fact that fresh
allegations respecting the repression of, and assault on, trade unionists, particularly for
having engaged in a strike action, continue to be reported. According to the complainant,
trade union leader Lay Chhamroeun of the FTUWKC was shot in the leg and numerous
other unionists — Chi Samon, Yeng Vann Yuth, Out Nun, Top Savy, Lem Samrith,
Chey Rithy, Lem Sanrith, Choy Chin, Lach Sambo, Yeon Khum, Sal Koem San — were
attacked and beaten. In addition, the Committee notes with grave concern the
complainant’s allegations that no action has been taken by the police or competent
government authorities, despite the complaints lodged. The lack of the Government’ s reply
to these serious allegations would appear to testify to the general inaction in the face of
such serious complaints. The Committee can only conclude, therefore, that a climate of
violence, insecurity and impunity regarding the rule of law prevails in the country.
Recalling that the Government has the duty to defend a social climate where respect for
the law reigns as the only way of guaranteeing respect for, and protection of, individuals
[see Digest, op. cit., para. 34], the Committee strongly urges the Government to ingtitute,
without delay, independent judicial inquiries into the assaults on all of the trade unionists
named by the complainant and to keep it informed of developments in this respect, as a
matter of urgency.

391. The Committee notes with concern the complainant’s indication that 17 trade unionists
have been blacklisted, preventing the said individuals from obtaining employment. It
recallsin thisregard that all practices involving the blacklisting of trade union officials or
members constitute a serious threat to the free exercise of trade union rights and, in
general, gover nments should take stringent measures to combat such practices [ see Digest,
op. cit., para. 803]. Accordingly, the Committee requests the Government to take the
necessary steps to combat all practices involving the blacklisting of trade union officials,
and in particular to end the blacklisting of the 17 individuals as reported by the
complainant.

392. The Committee takes note of the complainant's allegations that trade unionists,
Lach Sambo, Yeom Khun and Sal Koem San were arrested on 3 July 2006 on charges of
having illegally detained workers, and that the arrest took place after workers in the
Genuine Garment Factory had been on strike for nine days. Although the strikers were
accused of having blocked the gate to prevent workers willing to work from getting in and
out of the factory, the FTUWGGF denies these accusations and maintains that it had only
locked the main gate to prevent trucks with goods from leaving the factory. The Committee
further observes that Lach Sambo, Yeom Khun and Sal Koem San were all dismissed,
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following their conviction in court on 20 June 2006, and have not been reinstated despite
having appealed their convictions. The Committee requests the Government to transmit its
observations concerning this matter, as well as any relevant court judgements as a matter
of urgency.

393. Noting with concern that many of the acts of repression reported by the complainant
occurred in the context of the exercise of the right to strike, the Committee once again
urges the Government to take measures to ensure that the trade union rights of workersin
Cambodia are fully respected and that trade unionists are able to exercise their activities
in a climate free of intimidation and risk to their personal security and their lives.

394. The Committee once again expresses its deep concern with the extreme seriousness of the
case and, in the absence of any significant efforts on the part of the Government to
thoroughly investigate all of the above mattersin a transparent, independent and impartial
manner, strongly suggests that the Government accept an ILO expert mission to carry out
an investigation into the above allegations and thus assist the Government in redressing
any violations of trade union rights and bringing to an end the emerging climate of
impunity. The Committee calls the Governing Body' s special attention to the situation.

The Committee’s recommendations

395. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:

(@) The Committee emphasizes once again the seriousness of the allegations
pending which refer, inter alia, to the murder of trade union leaders
CheaVichea, Ros Sovannareth and Hy Vuthy. The Committee deeply
deplores these events and once again draws the Government’s attention to
the fact that such a climate of violence leading to the death of trade union
leadersis a serious obstacle to the exercise of trade union rights.

(b) The Committee once again strongly urges the Government to reopen the
investigation into the murder of Chea Vichea and to ensure that
Born Samnang and Sok Sam Oeun may exercise, as soon as possible, their
right to a full appeal before an impartial and independent judicial authority.

(c) The Committee strongly urges the Government to immediately institute
independent inquiries into the murders of Ros Sovannareth and Hy Vuthy
and to keep it informed of the outcome.

(d) The Committee strongly urges the Government to institute, without delay,
independent judicial inquiries into the assaults on trade unionists,
Lay Sophead, Pul Sopheak, Lay Chhamroeun, Chi Samon, Yeng Vann
Nuth, Out Nun, Top Sawy, Lem Samrith, Chey Rithy, Choy Chin,
Lach Sambo, Yeon Khum and Sal Koem San, and to keep it informed of
developmentsin thisrespect, as a matter of urgency.

(e) The Committee requests the Government to take the necessary steps to
prevent the blacklisting of trade unionists and, in particular, of the 17 trade
unionists mentioned by the complainant.

(f) The Committee requests the Government to transmit its observations
respecting the dismissal of Lach Sambo, Yeom Khun and Sal Koem San
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(9)

(h)

CAsE NO. 2469

following the strike action at the Genuine Garment Factory, as well as any
relevant court judgements, as a matter of urgency.

The Committee once again urges the Government to take measures to
ensure that the trade union rights of workers in Cambodia are fully
respected and that trade unionists are able to exercise their activities in a
climate free of intimidation and risk to their personal security and lives.

The Committee once again expresses its deep concern with the extreme
seriousness of the case and, in the absence of any significant efforts on the
part of the Government to thoroughly investigate all of the above mattersin
a transparent, independent and impartial manner, strongly suggests that the
Government accept an ILO expert mission to carry out an investigation into
the above allegations and thus assist the Government in redressing any
violations of trade union rights and bringing to an end the emerging climate
of impunity. The Committee calls the Governing Body’'s special attention to
the situation.

REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaints against the Gover nment of Colombia

presented by

— the Trade Union Association of Public Health Professionals (ASDESAL UD)

— the Trade Union of Public Officials of the University Hospital of Valle,
State Social Company (SINSPUBLIC) and

— the Single Confederation of Workers (CUT)

Allegations: ASDESALUD allegestherefusal to
grant theright to collective bargaining to the
workers of the former Social Security I nstitute
(ISS), which was split into seven state social
companies (ESESs) under the terms of Decree
No. 1750 of 2003, and the non-recognition of
the collective agreement in force; the limitation
of trade union leave to 20 hours per month
contained in Circular No. 0005 of 2005, and the
initiation of disciplinary proceedings against
three trade union officialsfor using that leave;
the CUT and SINSPUBLIC allegethe
Government’ sfailure to conduct collective
bargaining with the trade unions regarding the
adoption of Act No. 909 of 23 September 2004
and its regulatory decrees on public employment
and administrative careers, which, under the
terms of previous legislation, violate the
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agreement concluded in 2003 between the public
administration and SINSPUBLIC on
employment conditions of the workers at the
“Evaristo Garcia” University Hospital, Valle

396.

397.
398.

The complaint is contained in a communication dated 9 February 2006 presented by the
Trade Union Association of Public Health Professionals (ASDESALUD). The Union of
Public Officials of the University Hospital of Valle ESE (SINSPUBLIC) and the Single
Confederation of Workers (CUT) presented new allegations in communications dated
3and 4 April 2006, respectively. The CUT and ASDESALUD presented additional
information in communications dated 27 April and 5 May, respectively. Finaly,
ASDESALUD sent additional information in a communication dated 17 July 2006.

The Government sent its observations in a communication dated 27 June 2006.

Colombia has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), the Labour Relations (Public Service) Convention, 1978 (No. 151), and the
Collective Bargaining Convention, 1981 (No. 154).

The complainants’ allegations

399.

400.

401.

402.

403.

In its communications dated 9 February, 5 May and 17 July 2006, ASDESALUD states
that Decree No. 1750 of 2003 split the Social Security Institute (1SS) into seven state social
companies (ESEs), including the Rafael Uribe and Uribe State Social Company. The split
meant that the workers of the former Institute who had been public officials became public
employees; as a result they no longer have the right to collective bargaining and are not
covered by the signed collective agreement.

ASDESALUD was founded on 3 July 2003, for the purpose of coping with the damaging
effects of the new situation. It is affiliated to the National Union of State Workers and
Public Services (UNETE) and the General Confederation of Workers (CGT).

In view of the illegal act committed against the workers no longer covered by the
collective agreement in force, an appeal of unconstitutionality was lodged against Decree
No. 1750 of 2003. The Constitutional Court, in judgement C-314 of 2004, ruled that
altering the legal employment relationship of the workers at the ISS when it changed from
a state industrial and commercial company to a state socia company (changing them from
public officials to public employees) was legal. However, the Court also stated that the
collective labour agreement is binding on the parties concerned, and a source of acquired
rights for the workers covered by it, a least while the agreement remains in force. The
collective agreement must therefore continue to apply to the public employees of the ESES
that previously benefited from it at the ISS, at least for aslong asit remainsin force.

The complainant organization alleges that, notwithstanding the above, the ESES refuse to
apply the collective agreement, arguing that the ESEs established by Decree No. 1750 of
2003 were not, and are not, parties to the collective agreement, because they did not exist
when it was signed.

The complainant organization adds, moreover, that Decree No. 2813 of 2000 regulated
article 13 of Act No. 584, 2000 on trade union leave for public servants representatives,
establishing their right to the paid trade union leave needed to fulfil their duties. Despite
this, the legal representative of the ESE Rafadl Uribe and Uribe issued Circular No. 0005
of 2005 limiting trade union leave to 20 hours per month and establishing a cumbersome
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procedure for obtaining trade union leave. ASDESALUD states that restricting trade union
leave to 20 hours per month prevents the union from fulfilling its objectives (holding
meetings of national and sectiona executive committees, attending conferences, coverage
of the various headquarters and companies in the health sector) especially considering that
it isanationwide industrial trade union. The organization adds that Ms Maria Nubia Henao
Castrillon, Ms Luz Elena Tgada Holguin and Ms Olga Araque Jaramillo are facing
disciplinary proceedings for using their trade union leave.

404. In its communications dated 4 and 27 April 2006 the CUT alleges that the Government
failed to conduct collective bargaining (despite the fact that in 2000 Colombia ratified
Conventions Nos 151 and 154) in regard to Act No. 909 of 23 September 2004, which
issued standards regulating public employment and administrative posts, and its regulatory
decrees (No. 3232 of 5 October 2004, Decrees Nos 760, 765, 770, 775, 780 and 785 of
17 March 2005) under which more than 120,000 state workers in provisional posts will
have to sit competitive examinations to retain their jobs. According to the complainants,
the new provisions require these competitions to take place not only to fill vacant posts but
also for posts held by employees who, having fulfilled the criteria required at the time to
obtain the post, were not entered into the official administrative database due to an
oversight by the public authorities.

405. The CUT states that the Government only allowed the trade union organizations to present
their opinions, without their effective participation in any collective bargaining on the new
legidlation to be adopted. The CUT adds that the new system will undoubtedly affect trade
unions given that thousands of the affected workers are members of them.

406. In its communication dated 3 April 2006, the Union of Public Officials of the University
Hospital of Vale ESE (SINSPUBLIC HUV) adds that, in its particular case, the adoption
of the aforementioned legidation infringed the collective agreement signed in 2003 by the
trade union and the public authorities, article 24 of which provides that in accordance with
the law, the “Evaristo Garcia” Vale University Hospital ESE will continue to respect, for
an indefinite period, the employment relationship of all public employees whose
conditions of appointment and employment contracts are regulated by the collective
agreement.

B. The Government’s reply

407. In its communication dated 27 June 2006, the Government states that splitting up the 1SS
was legal, given the Congtitutional Court’s ruling that Decree No. 1750 of 2003 was
applicable in judgements C-314 and C-349 of 2004.

408. The Government states that the collective agreement was signed by the ISS and
SINTRASEGURIDAD SOCIAL, implying that the ESEs established by Decree No. 1750
of 26 June 2003 were not parties to the agreement, since the companies did not legally
exist when it was signed (31 October 2001). The scope of the collective agreement is
determined by law and in the present case the agreement was signed by the ISS without
any reference to the possibility of its application to other companies, namely, the ESEs.
Thereistherefore no legal provision to extend the application of the agreement beyond the
company that signed it or to workers or employees of other companies.

409. The Government adds that article 3 of the collective agreement states that the collective
labour agreement will benefit the public officials engaged through the personnel
department of the ISS in accordance with the established legal standards in force, and those
who become part of that category as a result of future modifications to those legd
standards and are members of the SINTRASEGURIDAD SOCIAL. The public officials
engaged through the personnel department of the ISS who are members of the following
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organizations will aso benefit: Sintraiss, Asmedas, Andec, Anec, Asteco, Asocolquifar,
Acodin, Asincoltras, Asbas, Asdoas and Aciteq. The Government emphasizes that the
scope of the collective agreement is clear since it states categoricaly that it applies to
public officials engaged through the personnel department of the ISS.

410. Article 16 of Decree No. 1750 of 2003, which split the ISS into seven ESESs, stipulated that
for al legal purposes, the workers of the ESEs established by this Decree will be public
employees. Article 18 of the Decree, setting out the system of wages and benefits,
provided that the system of wages and benefits of public employees of the ESEs
established by this Decree will be the same as those of public employees in the executive
branch at national level. It is therefore clear that the Decree splitting up the ISS changed
the legal nature of the connection between the workers and their institution when they
became ESEs, since the workers became public employees instead of public officials by
legal order. This change in the legal relationship between the workers and the State came
into effect by virtue of the law on 26 June 2003. It implies that anyone who ceases being a
public official and becomes a public employee will be subject to the general rules for that
category of workers.

411. The Constitutional Court, on declaring in judgement C-314 of 2004 that Decree No. 1750
of 2003 was applicable, stated that:

It was also common knowledge that while public employees are bound to the
administration through a legal, prescribed relationship, public officials have an employment
contract governed by special rules. The result of this difference is that, under current
legislation, public officials are authorized to negotiate collective labour agreements, intended
to improve the minimal privileges stipulated by law, while public employees do not have this
privilege, athough they are authorized to form trade unions. It can therefore be deduced that
the public servants assigned to the ESEs who acquired the status of public employee and lost
that of public official, also lost the right to present lists of claims and to negotiate collective
labour agreements. Consequently, belonging to a specific employment category, be it public
official or public employee, does not imply an acquired right to conclude collective
agreements, which is merely a capacity derived from the specific type of employment regime.
The Court finds it valid to consider that, in this case, the residual right follows from the
principal right, namely that, since the right to be a public employee or a public official does
not exist, then the right to present collective agreements does not exist either if the
employment regime has been modified. The contrary conclusion would be absurd, implying
that certain types of public employees, who were previously public officials, would have the
right to present collective labour agreements, unlike those who had never been public officials.
This would create a third type of public employee, not provided for by the law, resulting from
the transition from one employment category to another, and ultimately would impinge on the
right to equality since those who had never been public officials would not have the right to
improve their employment conditions through collective bargaining. It is therefore clear to the
Court that the public employees working for the ESEs since 26 June 2003 cannot bargain
collectively, nor can they aspire to benefit from collective agreements, as these are restricted
by law to public officials.

412. The Government adds that in judgement C-314 the Constitutional Court stated that:

. the Court believes that this harmonization is possible, hence the authorities
competence to fix labour conditions and salaries unilaterally does not in any way preclude the
holding of consultations between the authorities and the workers on this matter, and in the
event of disagreement, mutually acceptable solutions should be sought, as laid down in
article55. This means that nothing in the judgement prevents public employees from
petitioning the authorities on their employment conditions and entering into discussions with
them to come to an agreement on the subject, which implies that the right to collective
bargaining should not be considered negated. However, unlike public officials, who have a
right to comprehensive bargaining, the search for mutually acceptable negotiated solutions
cannot affect the competence conferred upon the authorities by the judgement to fix
employment conditions unilaterally. The creation of mechanisms allowing public employees,

94 GB299-4-1-2007-06-0008-1-En.doc



GB.299/4/1

or their representatives, to participate in determining their employment conditions is valid,
provided it is understood that the final decision lies with the authorities specified in the
Constitution, namely, Congress and the President at national level, and the assemblies,
councils, governors and mayors working independently at the various territorial levels. Even
with this restriction, requests can still legitimately be made to reach a mutually acceptable
negotiated solution between the parties in the event of dispute between public employees and
the authorities. The above clarifications in no way suggest that the Court should impose
conditions on the implementation of Articles7 and 8 of Convention No. 151, under revision,
concerning public employees, which authorize taking specific national conditions into
account. Article 7 does not confer a right to comprehensive collective bargaining on all public
servants, but lays down that States must adopt measures appropriate to national conditions
which promote negotiation between public authorities and public servants' organizations,
which is compatible with the judgement. Article 7 further provides for the possibility of
establishing such other methods as will allow representatives of public employees to
participate in the determination of these matters, which is in keeping with the possibility of
public employees consulting and petitioning the authorities, without infringing the
congtitutional competences of those bodies to fix unilaterally the pay and employment
conditions of those employees. Likewise, Article 8 recognizes that the methods aimed at
resolving conflicts should be appropriate to national conditions; therefore the Court
understands this provision to be consistent with the judgement, as it does not contradict the
authorities' right to unilaterally enact the laws which fix public employees’ functions and pay,
once all attempts at reaching mutual agreement have been exhausted.

413. With regard to trade union leave, the Government states that Circular No. 0005 of 18 May
2005, issued by the genera management of the ESE Rafael Uribe Uribe, stipulates the
procedure to follow for granting trade union leave. Thisis neither an automatic right nor an
imposition, and the strict criteria required by law must be met so as to avoid disrupting or
affecting the provision of the public health service. The Legal Office of the Ministry of
Socia Protection stated in File No. 3821 of 23 March 2004, that as things stand, it found
that the executive committee members of the public employees trade unions and the
subcommittee members have the right by means of an administrative application and prior
request by the trade union organization, to be granted the leave needed to conduct their
trade union activities, in a reasonable manner and in keeping with the ruling of the
honourable Constitutional Court, without this affecting the provision of the public service
where they work as public servants and under the terms of article 2 of Decree No. 2813,
2000. Decree No. 2813 stipulates that trade union leave must be regulated by each
company, taking into account the needs of the trade union applying for the leave and also
of the company’s own need to ensure that it does not affect the provision of service.
Circular No. 0005 seeks to comply with the parameters laid down by this Decree.

C. The Committee’s conclusions

414. The Committee observes that this case refers to: (1) the refusal to grant the right of
collective bargaining to the workers of the former 1SS which was split into seven ESES
under the terms of Decree No. 1750 of 2003, and the refusal to recognize the collective
agreement in force; (2) the limitation of trade union leave to 20 hours per month contained
in Circular No. 0005 of 2005, and the initiation of disciplinary proceedings against three
trade union officials for using that leave; (3) the CUT allegation that the Government of
Colombia failed to bargain collectively with the trade unions with regard to adopting Act
No. 909 of 23 September 2004 and its regulatory decrees on public employment and
administrative posts; and (4) the violation pursuant to previous legidation of the
agreement signed in 2003 between the public authorities and SSINSPUBLIC regarding the
employment conditions of the workers at the “ Evaristo Garcia” University Hospital of
Valle.

415. With regard to the allegations presented by ASDESALUD relating to the refusal to grant
the right to collective bargaining to public employees working at the Rafael Uribe and
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416.

417.

Uribe Sate Social Company (ESE) and the failure to apply the collective agreement in
force, the Committee notes, that according to the allegations and the Government’s reply,
the former ISSwas split into seven ESEs by Decree No. 1750 of 2003 which meant that the
workers ceased to be public officials with the right to collective bargaining and became
public employees who are denied that right. The collective agreement in force at the
Institute does not apply to the new ESES succeeding the Institute as it covers different
subjects. The Committee further notes that ASDESALUD lodged a demand for the
Congtitutional Court to declare the Decree unconstitutional (a copy of the judgement is
attached) because it violates acquired rights, inter alia. The Court believed that the legal
change in the category of the workers was constitutional given that it is the legidator who
is invested with the authority to lay down rules appropriate to those providing services in
state companies and bodies and, furthermore, the public servants who acquired the
category of public employee and lost that of public official, also lost the right to present
lists of claims and to negotiate collective labour agreements. The Committee further notes
that the Constitutional Court ruled that, in any event, the collective agreement in force at
the time of the split had given rise to acquired rights. However, despite the Court’s
judgement, the ESES do not apply it because they are not parties to its negotiation since
they did not exist at that time and the collective agreement did not provide that it be
applied in other companies. In this regard, the Committee considers that a legal provision
which modified unilaterally the content of signed collective agreements, or requires that
they be renegotiated, is contrary to the principles of collective bargaining, as well as the
principle of the acquired rights of the parties [see 344th Report, Case No. 2434,
para. 791].

Regarding the recognition of public employees’ right to collective bargaining, the
Committee recalls that in accordance with Conventions Nos 98, 151 and 154, ratified by
Colombia, public sector workers in the central public service should have the right to
collective bargaining. The Committee however, notes that, under Convention No. 154,
collective bargaining in the public service allows for special modalities of application to
be fixed. In effect, the Committee, sharing the view of the Committee of Expertsin its 1994
General Survey, recalls that, even when the principle of the autonomy of the partiesin the
collective bargaining process remains valid with regard to public servants and public
employers covered by Convention No. 151, this may be applied with a degree of flexibility,
given the particular characteristics of the public service, mentioned earlier, while at the
same time, the authorities should, to the greatest possible extent, promote the collective
bargaining process as a mechanism for fixing the employment conditions of public
servants. The Committee therefore considers, as it had in other previously examined cases
concerning Colombia [see 337th Report, Case No. 2331, para. 594], that in this case the
limits imposed upon public employees with regard to the possibility of collective
bargaining are not in accordance with the terms of the abovementioned Conventions as
public employees can present only “ appropriate written representations’ , which are non-
negotiable, in particular with regard to conditions of employment, which may be
determined only by the authorities, which have exclusive competence in the matter. The
Committee therefore requests the Government to take the necessary measures to ensure
that, in consultation with the trade unions concerned, the legidation is amended to bring it
into line with the Conventions ratified by Colombia so that the public employees in
guestion can enjoy the right to collective bargaining. The Committee requests the
Government to keep it informed of any measure adopted on this matter and reminds the
Government that it may avail itself of the technical assistance of the Office if it so wishes.

With regard to applying the collective agreement in force at the time of the split, the
Committee, recalling the importance of abiding by judicial decisions, requests the
Government to take the necessary measures to assure respect for acquired rights as
established in the collective agreement in force at the 1SS and applied at the Rafael Uribe
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and Uribe ESE, for the period it is in force and in accordance with the Constitutional
Court decision.

418. With regard to the restriction on granting trade union leave to 20 hours per month
contained in Circular No. 0005 of 2005 which, according to ASDESALUD allegations
makes it much more difficult to carry out its activities given that it covers a wide area, the
Committee notes that, according to the Government, the circular issued by the general
management of the Rafael Uribe and Uribe ESE lays down the procedure to follow when
granting trade union leave, which is not an automatic right, but is subject to strict criteria
required by law so as to avoid affecting the provision of public services. The Committee
notes that the Government states that Decree No. 2813 stipulates that trade union leave
must be regulated by each company, taking into account the needs both of the trade union
applying for the leave, and of the company; in granting the leave, it must be ensured that
provision of the service is not affected. Circular No. 0005 therefore sought to comply with
the parameterslaid down in the aforementioned Decree.

419. The Committee observes that ASDESALUD is an industrial trade union with many tasks to
carry out and that the restriction of trade union leave to 20 hours per month could make it
difficult for it to fulfil its functions. The Committee recalls that, while account must be
taken of the characterigtics of the industrial relations system of a country, and while the
granting of such facilities should not impair the efficient operation of the undertaking
concerned, Paragraph 10(1) of the Workers Representatives Recommendation, 1971
(No. 143) provides that workers' representatives in the undertaking should be afforded the
necessary time off from work, without loss of pay or social and fringe benefits, for carrying
out their representation functions in the undertaking. Paragraph 10(2) adds that while a
workers' representative may be required to obtain permission from his supervisors before
he takes time off from work, such permission should not be unreasonably withheld. The
affording of facilities to representatives of public employees, including the granting of time
off, has as its corollary ensuring the “ efficient operation of the administration or service
concerned” . This corollary means that there can be checks on requests for time off for
absences during hours of work by the competent authorities solely responsible for the
“efficient operation” of their services [see Digest of decisions and principles of the
Freedom of Association Committee, fifth edition, 2006, paras 1110 and 1111]. The
Committee draws the Government’s attention to the fact that trade union leave, its
extension and conditions are another issue that can be a subject for negotiation by the
parties concerned. The Committee, therefore, asks the Government, in the light of Decree
No. 2813 according to which leave has to be regulated, while taking into account the needs
of the trade union, to take the necessary measures to review Circular No. 0005 of 2005,
which restricts the granting of trade union leave to 20 hours per month, after consultations
with the trade unions concerned, in order to obtain a solution satisfactory to the parties.

420. The Committee observes that the Government has not sent its observations regarding the
disciplinary proceedings against Ms Maria Nubia Henao Castrillén, Ms Luz Elena Tegjada
Holguin and Ms Olga Araque Jaramillo for using their trade union leave. The Committee
refers to the previous paragraph and requests the Government to ensure that the
disciplinary measures are withdrawn and that adequate compensation is paid to them for
any damages caused. It also requests the Government to ensure that trade union officials
working at the Rafael Uribe and Uribe ESE can use their trade union leave in accordance
with the principles set forth, having due regard for existing and future agreements.

421. With regard to the allegations presented by the CUT concerning the Government of
Colombia’s failure to bargain collectively with the trade unions regarding the adoption of
Act No. 909 of 23 September 2004 and its regulatory decrees on public employment and
administrative posts, the Committee notes that the complainant organization states that the
new legidation will mean that about 120,000 public service workers will have to sit
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competitive examinations to retain their jobs even though they fulfilled the required
criteria at the time of obtaining the post, but were not entered into the official
administrative database due to an oversight on the part of the public authorities. The
Committee further notes that the CUT states that the Government did not negotiate with
the trade unions before adopting this legidation, but merely consulted them. The
Committee notes that, according to the complainant organization, the Government is
unwilling to bargain collectively with public service workers, in violation of Conventions
Nos 98, 151 and 154, ratified by Colombia.

422. The Committee observes with regret that the Government did not send its observations on
this matter. The Committee further regrets that the Government did not bargain
collectively before promulgating Act No. 909 of 23 September 2004 and its regulatory
decrees as this legidlation serioudy affects the employment conditions of thousands of
workers. The Committee, observing that this is contrary to the commitments made by the
Government when it ratified Conventions Nos 98, 151 and 154, refers to the principles set
forth in the previous paragraphs regarding collective bargaining in the public sector. The
Committee requests the Government to fulfil its obligations under these Conventions and
negotiate collectively with the trade unions concer ned.

423. On the subject of the allegations presented by SNSPUBLIC to the effect that Act No. 909
of 23 September 2004 and its regul atory decrees violate the collective agreement signed in
2003 between the public authorities and the trade union, article 24 of that agreement
stipulating that in accordance with the law, the “Evaristo Garcia” Valle University
Hospital will continue for an indefinite period to maintain the employment relationship of
all those public employees whose conditions of appointment and contract of employment is
governed by the collective agreement, the Committee observes with regret that the
Government has not sent its observations on this subject and recalls that agreements
should be binding on the parties [ see Digest, op. cit., para. 939 ]. In these circumstances,
the Committee asks the Government to take the necessary measures to ensure that the
collective agreement between the public authorities and SINSPUBLIC is duly applied. The
Committee requests the Gover nment to keep it informed on this matter.

The Committee’s recommendations

424. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:

(&) With regard to the allegations presented by ASDESALUD relating to the
refusal to grant the right to collective bargaining to public employees
working at the Rafael Uribe and Uribe ESE and the failure to apply the
collective agreement in force as a result of Decree No. 1750 of 2003, the
Committee requests the Government:

(i) to take the necessary measures to ensure that, in consultation with the
trade unions concerned, the legislation is amended in order to bring it
into line with the Conventions ratified by Colombia, so that the public
employees in question can enjoy the right to collective bargaining. The
Committee requests the Government to keep it informed of any measure
adopted on this matter and reminds the Government that it may avail
itself of the technical assistance of the Officeif it so wishes;

(ii) to take the necessary measures, recalling the importance of abiding by
judicial decisions, to assure respect for acquired rights as established in
the collective agreement in force at the I SS, and applied at the “ Rafael
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Uribe and Uribe” State Social Company, for the period it isin force and
in accordance with the Constitutional Court judgement.

(b) With regard to the ASDESALUD allegations stating that the restrictions on
granting trade union leave to 20 hours per month, contained in Circular
No. 0005 of 2005, make it much more difficult to carry out its activities
properly, given that it is an industrial trade union covering a wide area, the
Committee asks the Government, in the light of Decree No. 2813, stipulating
that trade union leave must be regulated while taking into account the needs
of the trade union, to take the necessary measures to review Circular
No. 0005 of 2005, after consultations with the trade union organizations
concerned, in order to obtain a solution satisfactory to the parties.

(c) With respect to the disciplinary proceedings against Ms Maria Nubia Henao
Cadtrillén, Ms Luz Elena Tejada Holguin and Ms Olga Araque Jaramillo
for using their trade union leave, the Committee requests the Government to
ensure the disciplinary measures are withdrawn and that adequate
compensation is paid to them for any damage caused. It also requests the
Government to ensure that trade union officials working at the Rafael Uribe
and Uribe ESE can use their trade union leave, with due regard for existing
and future agreements.

(d) With regard to the allegations presented by the CUT referring to the
Government of Colombia’s failure to bargain collectively with the trade
unions regarding the adoption of Act No. 909 of 23 September 2004 and its
regulatory decrees on public employment and administrative posts, the
Committee, observing that this is contrary to the commitments made by the
Government when it ratified Conventions Nos 98, 151 and 154, refers to the
principles set forth in subparagraph (a) of these recommendations. The
Committee requests the Government to fulfil its obligations under these
Conventions and negotiate collectively with the trade unions concerned.

(e) With regard to the allegations presented by the Union of Public Officials of
the “Evaristo Garcia” University Hospital ESE (SINSPUBLIC) stating that
Act No. 909 of 23 September 2004 and its regulatory decrees violate the
collective agreement signed in 2003 between the public authorities and the
trade union, the Committee asks the Government to take the necessary
measures to ensure that the collective agreement is duly applied and requests
that the Government keep it informed on this matter.
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CASE NoO. 2480

REPORT IN WHICH THE COMMITTEE REQUESTS
TO BE KEPT INFORMED OF DEVELOPMENTS

Complaints against the Gover nment of Colombia

presented by

the Single Confederation of Workers of Colombia (CUT) and

the Trade Union of Workersin the Bogota Telecommunications Enterprise
(SINTRATELEFONOYS)

Allegations. The Single Confederation of
Workers of Colombia (CUT) alleges that anti-
union acts were committed by the enterprise
Laboratorios Biogen against workers who were
members of the National Trade Union of the
Chemical Industry of Colombia
(SINTRAQUIM), and, in particular, against six
trade union leaders (Ms Maria Eugenia Reyes,
treasurer, Mr Hugo Aguilar, Ms Nubia Marcela
Avendaiio, Mr David Villamizar, Ms Sandra
Duarte, Ms Cristina Moore and Mr Luis
Fernando Cardenas) and that three workers
who were members of the Trade Union of
Workers of the Bogota Telecommunications
Enterprise (SINTRATELEFONOS) were
dismissed by the Bogota Telecommunications
Enterprise (ETB) in the context of a voluntary
redundancy programme, without advance notice
to their trade union organization, with the aim
of creating a climate of intimidation concerning
thetrade union

425. These complaints are contained in a communication of 5 April 2006 from the Single
Confederation of Workers of Colombia (CUT) and a communication dated 21 July 2006
from the Trade Union of Workers of the Bogota Telecommunications Enterprise
(SINTRATELEFONOS).

426. The Government sent its observationsin a communication dated 14 November 2006.

427. Colombia has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), the Labour Relations (Public Service) Convention, 1978 (No. 151), and the
Collective Bargaining Convention, 1981 (No. 154).

A. The complainants’ allegations

428. In its communication of 5 April 2006, the CUT alleges various anti-union acts, committed
by the enterprise Laboratorios Biogen de Colombia, against workers who were members of
the National Trade Union of Workers in the Chemical and/or Pharmaceutical Industry of
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Colombia (SINTRAQUIM) and who enjoyed trade union immunity. The CUT claims that,
in August 2000, the workers at the enterprise established a primary trade union but that,
before it was able to notify the employers of its membership, the enterprise dismissed the
entire executive board of the trade union. Around 80 workers therefore decided to join
SINTRAQUIM. Despite this, the enterprise continued its repressive actions and today only
28 of these union members remain, all of whom have trade union immunity. The
complainant organization adds that Ms Maria Eugenia Reyes, Mr Hugo Aguilar, Ms Nubia
Marcela Avendanio, Mr David Villamizar, Ms Sandra Duarte, Ms Cristina Moore and
Mr Luis Fernando Cérdenas were transferred to other enterprises to carry out tasks other
than those for which they were recruited, for which they are not qualified, a deterioration
in their working conditions, sanctions of two months suspension from their posts and,
finaly, the receipt of a communication informing them that, owing to failures in certain
machines, they must stay away from work until further notice, without receiving the
corresponding wages. As aresult of an action for protection of constitutional rights (tutela)
filed by the workers, the last communication was not brought into effect and, subsequently,
they were offered a “voluntary settlement”, which they all rejected.

429. The complainant organization alleges that Ms Maria Eugenia Reyes, in particular, filed a
tutela action against the two-month suspension that had been imposed on her without her
being able to exercise her right to defence, and that the judicial authority ordered that she
be reinstated without loss of wages. This decision was appealed by the enterprise and a
ruling is now pending.

430. According to SINTRAQUIM, despite the many communications and complaints sent to
the Ministry of Social Protection, the Ministry has not taken any measures to put an end to
this situation.

431. In its communication of 21 July 2006, SINTRATELEFONOS alleges that three of its
members, Mr Jhon Mauricio Bonilla Vargas, Mr Hugo Fabian Marin Tovar and
Mr Ricardo Avila Peralte were dismissed from their jobs without due cause and their trade
union organization being given advance notice, as required by the ruling of the
Constitutional Court of Justice which, in a decision of 2005, had advised the ETB that,
“should it choose to make |egitimate use of the power of unilateral termination that labour
legidation gives the employer in regard to unionized workers, it shall inform the
appropriate trade union prior to taking such action”.

432. According to the complainant organization, the dismissals were recorded as part of a
voluntary retirement programme and were intended to intimidate the trade union
organization.

B. The Government’s reply

433. In its communication of 14 November 2006, the Government states, in response to the
allegations made by SINTRATELEFONOS, that the three workers were indeed dismissed,
but that this was done in accordance with the provisions of section 64 of the Substantive
Labour Code (concerning payment of compensation) and with the conditions laid down in
the collective agreement in force at the enterprise. The Government encloses a
communication dated 12 July 2006 from the ETB to the chairperson of the trade union
organization, providing information on the enterprise’s decision to dismiss the three
workers, in conformity with the Constitutional Court ruling, as well as copies of letters of
the same date sent to the three workers notifying them of their dismissal.

434. In a communication from the enterprise to the Government, which the Government has
sent to the Committee, the enterprise states that the workers' contracts were terminated in
accordance with legidation and denies any intention of anti-union persecution, explaining
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that the voluntary retirement programme was not intended for rank-and-file workers, the
category to which all the dismissed workers belonged.

C. The Committee’s conclusions

435. The Committee observes that the present case relates to: (1) numerous anti-union acts
alleged by the CUT to have been committed by the enter prise Laboratorios Biogen against
workers who were members of the National Trade Union of Workers in the Chemical
and/or Pharmaceutical Industry of Colombia (SNTRAQUIM), in particular, against seven
trade union leaders (Maria Eugenia Reyes, Hugo Aguilar, Nubia Marcela Avendafio,
David Villamizar, Sandra Duarte, Cristina Moore and Luis Fernando Cérdenas); and
(2) the alleged dismissal of three workers (Jhon Mauricio Bonilla Vargas, Hugo Fabian
Marin Tovar and Ricardo Avila Peralte), members of SNTRATELEFONOS, by the Bogota
Telecommunications Enterprise (ETB) without advance notice to the trade union
organization, with the aim of creating a climate of intimidation towards the trade union
organization, in the context of a voluntary retirement programme.

436. With respect to the CUT' s allegations of numerous anti-union acts against the members of
SINTRAQUIM by the enterprise Laboratorios Biogen de Colombia, and against seven
leaders of the union in particular, the Committee notes that, according to the allegations,
the enterprise has conducted a policy of repression against all workers wishing to exercise
their trade union rights. According to the allegations, the enterprise first dismissed all of
the members of the executive board of the primary trade union that had been created by
the workers, and then, when 80 workers chose to join SNTRAQUIM, continued this
repression, decimating the trade union organization and leaving it with a current
membership of only 28. The Committee notes that, according to the allegations regarding
the particular cases of Maria Eugenia Reyes, Hugo Aguilar, Nubia Marcela Avendafio,
David Villamizar, Sandra Duarte, Cristina Moore and Luis Fernando Céardenas, these
individuals were transferred to other enterprises with less favourable working conditions,
subjected to sanctions of up to two months’ suspension from their posts and even pressured
to accept a “ voluntary settlement” in a communication ordering them to stay away from
work until further notice, without payment of their corresponding salaries. The Committee
notes that Maria Eugenia Reyes, in particular, filed a tutela action with the judicial
authority for preventing her from exercising her right to defence, that the judicial authority
ordered that she be reinstated without loss of pay, but that the enterprise lodged an appeal
on which a decision is currently pending.

437. On this matter, the Committee regrets that the Government has not sent its observations
concerning these allegations, which it considers extremely serious. The Committee recalls
that anti-union discrimination is one of the most serious violations of freedom of
association, as it may jeopardize the very existence of trade unions, and that no person
shall be prgjudiced in employment by reason of trade union membership or legitimate
trade union activities, whether past or present [see Digest of decisions and principles of
the Freedom of Association Committee, fifth edition, 2006, paras 769 and 770]. The
Committee therefore requests the Government to take the necessary measures to ensure
that an independent investigation is instituted without delay into the enterprise
Laboratorios Biogen de Colombia and if the allegations are confirmed, to ensure that all
measures prejudicial to Ms Maria Eugenia Reyes, Mr Hugo Aguilar, Ms Nubia Marcela
Avendafio, Mr David Villamizar, Ms Sandra Duarte, Ms Cristina Moore and Mr Luis
Fernando Céardenas remain without effect, that these individuals are reinstated in their
posts with payment of wages owed and appropriate compensation and that those
responsible are punished appropriately. The Committee requests the Government to keep it
informed in thisregard.
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438. With regard to the alleged dismissal by the ETB, in the context of a voluntary retirement
programme, of three workers ( Jhon Mauricio Bonilla Vargas, Hugo Fabian Marin Tovar
and Ricardo Avila Peralte) who were members of SNTRATELEFONOS, without advance
notice to their trade union organization, with the aim of creating a climate of intimidation
in the trade union organization, the Committee notes that according to the Gover nment,
the dismissals were carried out in accordance with section 64 of the Substantive Labour
Code and the provisions of the collective agreement in force, and that the decision to
dismiss the workers was communicated to the trade union organization in accordance with
the ruling of the Constitutional Court (a copy of which the Government enclosed along
with copies of the letters sent to the workers in question notifying them of their dismissal).
The Committee likewise notes that, in its communication to the Government, the enterprise
denies the allegations that the aim of the dismissals was to intimidate the trade union
organization, as the voluntary retirement programme referred to by the complainant
organization was not intended for the category of employees to which the dismissed
workers belonged.

439. The Committee observes that it appears from the copies enclosed by the Government that
the trade union organization was informed of the dismissal of the three workers on the
same day as the workers themselves. However, the Committee also observes that, under
the ruling of the Constitutional Court, the purpose of the decision to order the ETB to
notify the trade union organization in advance of any dismissal without due cause was “ so
that the organization could act to protect and represent its collective interests and those of
its members’ . The Committee considers that, in notifying the trade union organization and
the dismissed workers at the same time, the enterprise did not allow the trade union
organization to exercise properly its right of protection and representation. The Committee
regrets that the enterprise did not take due consideration of the judicial decision and
firmly expects that, in future, the enterprise will consult with the trade union organization
sufficiently in advance, should it have to dismiss unionized workers without good cause.

440. Moreover, given that the real motives for the dismissal of the three unionized members are
unknown and that, according to the complainant organization, their purpose was to
intimidate the trade union and was therefore anti-union in nature, the Committee requests
the Government to take the necessary measures to ensure that an independent inquiry is
carried out and, if it is found that the dismissals had anti-union motives, the workers are
reinstated without delay and paid the wages owed and appropriate compensation.

The Committee’s recommendations

441. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendations:

(a) With regard to the allegations of the CUT concerning numerous anti-union
acts against SINTRAQUIM members by the enterprise Laboratorios Biogen
de Colombia, and against seven leaders of the trade union in particular
(Maria Eugenia Reyes, Hugo Aguilar, Nubia Marcela Avendafio, David
Villamizar, Sandra Duarte, Cristina Moore and Luis Fernando Céardenas),
the Committee requests the Government to take the necessary measures to
ensure that an independent investigation is instituted without delay into the
enterprise Laboratorios Biogen de Colombia and if the allegations are
confirmed, to ensure that all measures prgjudicial to these trade union
leaders remain without effect, that these individuals are reinstated to their
posts with payment of wages owed and appropriate compensation and that
those responsible are punished appropriately. The Committee requests the
Government to keep it informed on this matter.
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(b) With regard to the alleged dismissal by the ETB of three workers (Jhon
Mauricio Bonilla Vargas, Hugo Fabian Marin Tovar and Ricardo Avila
Peralte) who were members of SINTRATELEFONOS without advance
notice given to their trade union organization, the Committee:

(i) expresses the firm expectation that in future the enterprise will consult
with the trade union organization sufficiently in advance, should it have
to dismiss unionized workers without good cause; and

(ii) requests the Government to take the necessary measures to ensure that
an independent inquiry is carried out and, if it is found that the
dismissals had anti-union grounds, that the workers are reinstated
without delay and paid the wages owed and appropriate compensation.

CAsE NoO. 2489

INTERIM REPORT

Complaint against the Government of Colombia
presented by
the Single Confederation of Workers of Colombia (CUT)

Allegations. The Single Confederation of
Workers of Colombia (CUT) allegesthat (1) the
National Trade Union of University Workers of
Colombia (SINTRAUNICOL) was put under
pressure and threatened by the vice-chancellor
of the University of Coérdoba and paramilitary
commanders of the United Self-Defence Forces
of Colombia (AUC) to persuade them to
renegotiate the collective agreement; (2) on

17 February 2003, following the appointment of
the new vice-chancellor, a meeting was held at
the university, which was deemed by the
authoritiesto be an illegal work stoppage and
resulted in disciplinary proceedings against the
SINTRAUNICOL trade union leaders; and

(3) in December 2005, despite the opposition of
the trade union, agreements Nos 095 and 096
wer e approved, altering the status of university
workers from public officials to public
employees, which rendered the collective
agreement invalid

442. This complaint is contained in a communication dated 23 May 2006 presented by the
Single Confederation of Workers of Colombia (CUT).

443. The Government sent its observationsin a communication dated 5 October 2006.
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444,

Colombia has ratified the Freedom of Association and Protection of the Right to Organise
Convention, 1948 (No. 87), the Right to Organise and Collective Bargaining Convention,
1949 (No. 98), as well as the Labour Relations (Public Service) Convention, 1978
(No. 151) and the Collective Bargaining Convention, 1981 (No. 154).

A. The complainant’s allegations

445,

446.

447.

The CUT alleges that the vice-chancellor of the University of Cérdoba is putting pressure
on the National Trade Union of University Workers of Colombia (SINTRAUNICOL) to
persuade it to renegotiate the collective agreement in force, by denouncing the collective
agreement before the Ministry of Social Protection. These acts of pressure started in
December 2000 and, faced with the trade union’s refusal to renegotiate, a persecution
campaign was set in motion against it, involving not only the university management but
also members of the paramilitary organization, the United Self-Defence Forces of
Colombia (AUC). On 17 February 2003, a meeting was held during the conflict to anayse
and debate the election of the new vice-chancedlor. On 18 February, the members of the
trade union were summoned to the camps of the paramilitary organization where they were
subjected to pressure and threats to persuade them to renegotiate the collective agreement.
Despite the trade union’s continuing refusal, the university began to disregard the
provisions of the collective agreement. On 26 September 2003, the Ministry of Socia
Protection informed the trade union, pursuant to decision No. 002534, that an alleged work
stoppage carried out by the workers and teaching staff on 17 and 18 February wasillegal.
The trade union was not informed of the proceedings. By virtue of this decision, the trade
union leaders were summoned by the university authorities to attend disciplinary
proceedings that could culminate in the dismissal of the executive board.

On 14 November 2003, the national executive committee of SINTRAUNICOL received a
communication from AUC, stating that 15 of the trade union’s leaders, including the
president of the sectional committee at the University of Cordoba, were considered to be
military targets. According to the report issued by SINTRAUNICOL, a copy of which was
included by the CUT, as a result of the many complaints made by the trade union to the
public authorities regarding these events, on 6 February 2004 the Public Ombudsman’s
Office published a risk assessment describing the situation of the SINTRAUNICOL trade
union leaders and other trade unions at the University of Cordoba as “high risk”.

Finally, according to the allegations, in December 2005 the vice-chancellor and the
Superior Council of the university approved agreements Nos 095 and 096, atering the
status of the workers from public officials to public employees. This resulted in the
collective agreement being invalidated.

B. The Government’s reply

448.

In its communication, dated 5 October 2006, the Government states, with regard to the
pressure exerted by the administration to renegotiate the collective labour agreement, that
in accordance with case law and article 479 of the Substantive Labour Code, if it is the
employer alone who denounces the agreement, it remains in force, and may be extended as
provided for in the law, because employers cannot present lists of demands and are
therefore not able to initiate a collective dispute that results in another collective agreement
or in an award being made by a mandatory arbitration tribunal. It is therefore not possible
for employers to initiate a collective dispute, but they may present their point of view in
denouncing the agreement when the dispute is started by the workers. According to the
information supplied by the vice-chancellor, this is what happened at the University of
Cordoba.
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449. With regard to the allegations that the former vice-chancellor of the University of Cérdoba
made the trade union leaders discuss the university’s policies and the question of the
collective agreement with the paramilitary commanders, the Government indicates that the
vice-chancellor was unaware of these events.

450. With regard to the alleged persecution of the trade union, in February 2003 the new vice-
chancellor of the university sent a letter to the Government stating that, on 17 and
18 February 2003, the trade unions locked the doors of the university and he therefore
requested that the Ministry of Social Protection take note of this and declare the strike
illegal. The work stoppage was declared illegal in decision No. 0002534 of September
2003. The Government attaches a copy of the decision confirming that the Territorial
Directorate of Cérdoba verified the work stoppage; that article 56 of the Constitution
guarantees the right to strike; that article 450 of the Substantive Labour Code stipulates
that the collective suspension of work is illegal in the public services; that education is
considered by the Constitutional Court to be an essential public service and that the
constitutional and legal prohibition on suspending activities in essential public services is
sufficient justification to declare the work stoppage illegal.

451. In accordance with the Ministry’s decision, the university initiated the relevant disciplinary
proceedings in order to determine who participated actively in the work stoppage. The
cases were sent to the Office of the Procurator General of the Nation, which had the
necessary information. According to the Government, the proceedings are still under way.

452. With respect to altering the workers' legal status and consequently invalidating the
collective labour agreement, the Government states that the vice-chancellor of the
university reported that the Colombian Institute for the Promotion of Higher Education
(ICFES) and the Ministry of National Education/Organization of Ibero-American States
for Education, Science and Culture (OEI) concluded contract No. 035/01 with the
company “Asesoriay Gestion Cia. Ltda’ (Consultancy and Management Co. Ltd), for the
purpose of conducting studies to identify and define the characteristics of the financial,
academic and administrative management of the Universities of Cérdoba and Cartagena
and the Industrial University of Santander in order to draw up an action plan.

453. The Government states that, on the basis of the aforementioned report, the administration
of the University of Cordoba issued agreements Nos 095 and 096, amending the general
statutes by suppressing the posts of “public officials” and altering the workers' status from
“public officials’ to “public employees’.

454, On this matter, the Government states that the Supreme Court of Justice decision of
9 April 2003 ruled that public official status originates in law and takes only the forms
provided for by the law. It is not feasible to elude or evade this classification system by
affording agreed benefits to the worker. The judicia decision on the legal nature of the
labour contract binding all workers must originate exclusively in law and, if they are
working for aterritorial body, an effort must be made to determine whether this is devoted
to the upkeep and maintenance of public works, asthat is the only circumstance in which it
is possible to be employed as a public official.

455. The Government adds that, according to the vice-chancellor of the University of Cérdoba,
the employees subjected to a change of status were invited to meetings on severa
occasions to inform them of the situation regarding their employment relationship, taking
into account that they were not performing the functions of public officials. A few workers
and trade union leaders participated in these meetings and in the discussions held by the
Superior Council on the projected change of status, which later became agreement No. 096
(2005), as confirmed by the Superior Council’s records Nos 025 (16 November 2005), 026
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456.

457.

458.

(25 November 2005), 027 (12 December 2005) and 028 (14 December 2005). The
Government has attached copies of these documents.

The Government stresses that the university has not been denied the right to freedom of
association at any time, hence the change of status did not ignore the trade union.
Likewise, the vice-chancellor stated that the university employees continued to perform the
same functions as before the change in legal status and their monthly pay remained the
same or higher. In fact, they occupy these posts provisionaly, due to the fact that,
according to Constitutional Court ruling No. C-030/97, the rules allow the appointment
and continued employment of certain people who, because of their circumstances (filling
in permanent posts), are not required to undergo a selection process to assess their merits
and capacities. Hence the constitutional mandate, which requires public examinations to be
held to fill permanent posts, and also the general principlesimplicit in the selection system,
such as equaity and efficiency in public administration, are disregarded. The exception
laid down by the rules in question distorts the system itself, since the discretion of the
recruiters overrides the system, hindering those who believe they fulfil the requirements to
do the job on a national or territorial level from applying for it, simply because there is no
mechanism for ng their merits and capacities. The Court was absolutely clear: there
can be no rule within our regulations that alows automatic appointment to permanent
posts.

The Government includes a copy of an agreement concluded between the University of
Coérdoba and SINTRAUNICOL on 17 April 2006 relating to the working conditions and
benefits of workers.

Finaly, the Government reports that the Ministry of Socia Protection, Territorial
Directorate of Cérdoba, has begun two investigations: one into the failure to pay wages
and benefits, with a conciliation hearing being held between the trade union and the
university to clarify the complaint registered by the trade union, and the second into the
protection of the right to freedom of association, which is under way.

C. The Committee’s conclusions

459.

460.

The Committee observes that according to the allegations presented by the CUT:
(1) SSINTRAUNICOL were put under pressure and threatened by the vice-chancellor of the
University of Cérdoba and paramilitary commanders of AUC to persuade them to
renegotiate the collective agreement; (2) on 17 February 2003 a meeting was held at the
university following the appointment of the new vice-chancellor, which was deemed by the
authorities to be an illegal work stoppage resulting in disciplinary proceedings against the
SINTRAUNICOL trade union leaders; and (3) in December 2005, despite the opposition of
the trade union, agreements Nos 095 and 096 were approved, altering the status of
university workers from public officials to public employees, which invalidated the
collective agreement.

With regard to the alleged pressure and threats suffered by SNTRAUNICOL at the hands
of the vice-chancellor of the University of Cérdoba and, subsequently, the paramilitary
commanders of the AUC to persuade them to renegotiate the collective agreement, the
Committee notes that faced with the trade union's persistent refusal to cede to the
pressure, many of its officials, including the president of the trade union committee at the
University of Cordoba, were declared military targets by the AUC and the trade union’s
situation was classified as “high risk’. The Committee notes that, according to the
Government, under article 479 of the Substantive Labour Code, if it is the employer alone
who denounces the collective agreement and the workers do not accept the denunciation,
they cannot be forced to renegotiate it. With regard to the pressure and threats on the part
of the vice-chancellor and the AUC, the Committee notes that, according to the
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communication sent to the Government by the vice-chancellor of the university, he was
unawar e of these events.

461. The Committee expresses its most serious concern at these allegations. The Committee
recalls as it has on humerous occasions when faced with various complaints against the
Government of Colomhbia, that “ freedom of association can only be exercised in conditions
in which fundamental human rights, and in particular those relating to human life and
personal safety, are fully respected and guaranteed” [see Digest of decisons and
principles of the Freedom of Association Committee, fifth edition, 2006, para. 43].
Furthermore, the Committee underlines that the voluntary nature of collective bargaining
and the autonomy of the bargaining partners in the absence of any recourse to measures of
compulsion are fundamental to the principles of freedom of association. In view of the
seriousness of these allegations, the Committee strongly urges the Government to take
measures immediately to guarantee the safety of the threatened trade union officials. The
Committee also strongly urges the Government to take immediately the necessary
measures to have a truly independent investigation carried out without delay by a person
who enjoys the confidence of both parties and, if these allegations are found to be true, to
take the necessary measures to punish those responsible. The Committee condemns the
existence and actions of paramilitary organizations, which, in violation of human rights
and of freedom of association principles, regard trade unionists as targets. The Committee
recalls that the responsibility to stop such organizations rests with the Government. The
Committee requests the Gover nment to keep it informed on this matter.

462. With regard to the meeting held by SNTRAUNICOL on 17 February 2003 following the
appointment of the new vice-chancelor, which was deemed by the administrative
authorities to be an illegal work stoppage giving rise to disciplinary proceedings pending
against the trade union officials, the Committee notes that the illegality ruling was based
on article 450 of the Substantive Labour Code, under which exercise of the right to strike
is prohibited in essential public services.

463. In this respect, the Committee observes, first, that the trade union denies that there was a
work stoppage, stating that a meeting was held. Secondly, the Committee recalls that, in
any event, strikes or work stoppages can be prohibited only in cases where essential
services, in the dtrict sense of the term, will be affected, i.e., those whose interruption
would endanger the life, personal safety or health of the whole or part of the population. In
this respect, the Committee has stated, on many occasions that the education sector does
not congtitute an essential service in the drict sense of the term [see Digest, op. cit.,
para. 587].

464. The Committee observes, however, that the Ministry of Social Protection’s declaration that
the meeting was illegal was made pursuant to article 451 of the Substantive Labour Code,
which stipulates that the Ministry is the competent body to decide upon the legality of any
collective work stoppage or strike. In this respect, the Committee recalls that it has stated
on many occasions that “ responsibility for declaring a strike illegal should not lie with the
Government, but with an independent body which has the confidence of the parties
involved” [see Digest, op. cit., para. 628]. In these circumstances, the Committee requests
the Government to take the necessary measures to amend article 451 of the Substantive
Labour Code in line with the aforementioned principle. Furthermore, taking into account
that decision No. 0002534 of September 2003, which declared the work stoppage illegal
(while the trade union denies it took place), was based on legidation that is not in
accordance with the principles of freedom of association, it requests the Government to
annul the Minister’s declaration and the disciplinary proceedings initiated pursuant to it.
The Committee requests the Government to keep it informed on the matter.
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465. With regard to the allegations stating that agreements Nos 095 and 096, issued in
December 2005 despite the opposition of the trade union, alter the status of the university
workers by changing them from public officials to provisional public employees and
consequently invalidating the collective agreement, the Committee notes that, according to
the Government, the aforementioned agreements resulted from the report prepared by the
company “Asesoria y Gestion Cia. Ltda”. The report contains a study into the
characteristics of the financial, academic and administrative management of several
universities, including the University of Cordoba, for the purpose of formulating an action
plan. The Committee notes that prior consultations on the agreements were held between
the university authorities and SINTRAUNICOL and the trade union opposed the
amendments proposed.

466. The Committee reminds the Government that by virtue of Convention No. 98 and
Convention No. 154, ratified by Colombia, public authority employees, whether they are
public officials or public employees, must be able to bargain collectively. The Committee
notes, however, that among the documents sent by the Government there is an agreement
concluded between representatives of the University of Cérdoba and SNTRAUNICOL on
29 March 2006, and valid until 31 December 2007, on working conditions, pay, benefits
and incentives, subsequent to the approval of agreements Nos. 095 and 096. The
Committee observes that the agreement was signed before the CUT presented this
complaint to the Committee. The Committee therefore requests the complainant
organization to report on the circumstances in which this agreement was signed, if it was
the result of free and voluntary negotiations and if it replaces the collective agreement that
was in force when agreements Nos 095 and 096 were approved.

The Committee’s recommendations

467. In the light of its foregoing interim conclusions, the Committee invites the
Governing Body to approve the following recommendations:

(@ With regard to the alleged pressure and threats suffered by
SINTRAUNICOL at the hands of the vice-chancellor of the University of
Cordoba and the paramilitary commanders of AUC to persuade them to
renegotiate the collective agreement, the Committee strongly urges the
Government to take measures immediately to guarantee the safety of the
threatened trade union officials without delay. The Committee further
strongly urges the Government to take immediately the necessary measures
to have a truly independent investigation carried out without delay by a
person who enjoys the confidence of both parties and, if these allegations
are found to be true, to take the necessary measures to punish those
responsible. The Committee condemns the existence and actions of
paramilitary organizations, which, in violation of human rights and of
freedom of association principles, regard trade unionists as targets. The
Committee recalls that the responsibility to stop such organizations rests
with the Government. The Committee requests the Government to keep it
informed on this matter.

(b) With regard to the meeting held by SINTRAUNICOL on 17 February 2003
following the appointment of the new vice-chancellor, which was deemed by
the administrative authorities to be an illegal work stoppage and gave rise to
disciplinary proceedings which are still pending against the trade union
officials, the Committee requests the Government:
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(i) to take the necessary measures to amend article 451 of the Substantive
Labour Code so that illegality rulings are made by an independent
authority which enjoys the confidence of both parties; and

(if) taking into account the fact that decision No. 0002534 of September
2003, issued by the Ministry of Social Protection, which declared the
work stoppage illegal (while the trade union denies it took place), was
based on legislation that is not in accordance with the principles of
freedom of association, to annul the Minister’s declaration and the
disciplinary proceedings initiated pursuant to it. The Committee
requests the Government to keep it informed on the matter.

(c) With regard to the allegations stating that agreements Nos 095 and 096,
approved in December 2005 despite the opposition of the trade union, led to
the invalidation of the collective agreement, the Committee, noting the
previous agreement on working conditions, pay, benefits and incentives
signed on 29 March 2006 by representatives of the University of Cérdoba
and SINTRAUNICOL, requests the complainant organization to report on
the circumstances in which this agreement was signed, if it was the result of
free and voluntary negotiations and if it replaces the collective agreement
that was in force when agreements Nos 095 and 096 wer e approved.

CAsE No. 2504

DEFINITIVE REPORT

Complaint against the Government of Colombia

presented by

— the Trade Union of Workers of the National Federation of Coffee
Growers of Colombia (SINTRAFEC) and

— the Single Confeder ation of Workers (CUT)

Allegations. The Council of State cancelled the
entry of the new Bucaramanga SINTRAFEC
Committee executive board in the trade union
register, stating that this sectional committee,
created before 1965, did not fulfil the
requirements laid down in article 55 of Act

No. 50 of 1990

468. This complaint is contained in a communication dated 12 June 2006 presented by the
Trade Union of Workers of the National Federation of Coffee Growers of Colombia
(SINTRAFEC) and the Single Confederation of Workers (CUT).

469. The Government sent its observations in acommunication dated 27 November 2006.
470. Colombia has ratified the Freedom of Association and Protection of the Right to Organise

Convention, 1948 (No. 87), and the Right to Organise and Collective Bargaining
Convention, 1949 (No. 98).
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A. The complainants’ allegations

471.

472.

473.

474.

475.

476.

a77.

478.

In their communication dated 12 June 2006, SINTRAFEC and the CUT state that the
SINTRAFEC trade union was created in 1959. Its statutes provide for the establishment of
sectional branches with regional jurisdiction by departments or regions as well as the
establishment of sectional committees which group together the members of neighbouring
municipalities.

According to the complainant organizations, article 55 of Act No. 50, 1990, modified the
existing legal situation by laying down the requirement that at least 25 members of the
sectional branches must work in the same municipality, and in the case of the committees,
a least 12 members must work in the same municipality. The Bucaramanga Regional
Committee of SINTRAFEC does not have 12 members.

However, SINTRAFEC statutes established the sectional branches and committees before
Act No. 50, 1990, was adopted and, once it came into force, the administrative authority
continued to recognize SINTRAFEC' s right to maintain these bodies. In fact, article 55 of
Act No. 50, 1990, was deemed to cover only trade unions founded after the standard was
adopted.

According to the alegations, the new executive board of the Bucaramanga SINTRAFEC
Regional Committee in Santander Department was elected on 25 November 2000, in
accordance with the statutes and the law. The administrative labour authority and the
company were informed of the election. The administrative labour authority recognized the
election and arranged for the new executive board of the Bucaramanga SINTRAFEC
Regional Committee to be entered on the relevant register.

The employers, however, applied to the administrative jurisdiction in question for the
annulment of the administrative decision registering the sectional committee boards, which
included the registration of the Bucaramanga Committee executive board. On
17 September 2004, the Council of State cancelled the registration, arguing that the body’s
structure did not comply with the stipulations of article 55 of Act No. 50, 1990. The
Council of State considers that as the legislation concerns public order since it deals with
labour standards, it must be applied generally with immediate effect.

The problem is therefore the refusal to register the trade union boards elected, generally on
expiry of their statutory term of office, to replace the sectional departmental boards legally
established before Act No. 50, 1990 came into force, because article 55 of the Act,
prohibiting the creation of these sectional committees, is deemed to be applicable.

According to SINTRAFEC when it appeded against the cancelled registration,
Bucaramanga SINTRAFEC has, since its inception, consisted of workers from the
Bucaramanga branch of Almacafé, SA and the Santander Departmental Committee of
Coffee Growers. The same holds good in other parts of the country where sectional and
regional committees also exist and many of their executive boards have been renewed and
approved by the Ministry of Labour and Social Security.

The trade unions attached a copy of the 1965 collective agreement, which recognizes the
existence of the Bucaramanga Committee of SINTRAFEC. They also attached copies of
resolution No. 2237 of 1999 by which the amendments to the SINTRAFEC statutes
regarding legal domicile were recorded in the trade union register.
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B.

C.

The Government’s reply

479.

480.

481.

482.

483.

In its communication dated 27 November 2006, the Government states that the Colombian
State comprises three branches that function separately: the legislative, the executive and
thejudicial.

The Government adds that it cannot intervene with regard to the allegations presented by
the trade unions relating to the Council of State's quashing of the resolution in which the
Santander Territorial Directorate ordered the registration of the new executive board of the
Bucaramanga Regiona Committee of SINTRAFEC. It adds that the Council of State’'s
decision was based on article 55 of Act No. 50, 1990, which states that any trade union can
provide in its statutes for the establishment of sectional sub-branches in municipalities
outside its principal domicile in which it has no fewer than twenty-five (25) members. It
can aso provide for the creation of sectional committees in municipalities outside its
principal domicile in which it has no fewer than twelve (12) members. There cannot be
more than one sub-branch or committee per municipality.

Article 55 was the subject of an appeal to the Supreme Court of Justice which ruled that it
was applicable through decision No. 115 of 26 September 1991; subsequently, an appea
was brought before the Constitutional Court, which upheld in decision No. C-043 of 2006
that the article was applicable.

In its arguments the Council of State indicated that there can be no doubt that it became
operative immediately by virtue of articles 14 and 16 of the Labour Code, which state that
labour standards, as they concern public order, take effect immediately. The following
paragraph states that the Court considers that, even though the statutes of SINTRAFEC
were approved by the Ministry of Labour, and the sectional committees existed before Act
No. 50 of 1990 came into force, because labour standards concern public order, they take
immediate effect; therefore the trade union branches must amend their statutes to bring
them into line with the legal requirements of article 55 of Act No. 50, 1990, which is
compulsory and must be complied with immediately.

The Government concludes that it is incumbent on the trade union to aign its structure
with the new legal provisions. The Council of State, when ruling on the legality of the
Santander Territorial Directorate’s decision, stated that the trade union was disregarding
the labour standards in force by not aligning its statutes with those standards, which
concern public order and demand immediate compliance; this point is not contrary to
Convention No. 87.

The Committee’s conclusions

484.

485.

The Committee observes that this case refers to the allegations presented by the CUT and
SINTRAFEC that the Council of State cancelled the entry of the new executive board of the
Bucaramanga Committee of SNTRAFEC in the trade union register on the grounds that
the sectional committee, created before 1965, did not fulfil the requirements laid down in
article 55 of Act No. 50, 1990, regarding the minimum number of members, and their
domicile, even though it complied with the legal provisionsin force at its inception.

The Committee notes that, according to the Government, since Act No. 50 is a labour
standard it concerns public order and demands immediate compliance. The Committee
further notes that, as a result, the Council of State decided to revoke the labour inspector’s
decision by which the new executive board of the Bucaramanga Sectional Committee
would be registered.
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486. The Committee observes, first, that this case relates to the cancellation of the registration
of the new executive board of a sectional committee that existed long before the adoption
of the Act in 1990. In fact, the Bucaramanga Sectional Committee was founded before
1965, while the new requirements laid down in article 55 of Act No. 50 were adopted in
1990. Furthermore, it observes that the sectional committee functioned for 14 years (until
the Council of Sate decision of 17 September 2004) without any objections following the
adoption of the new Act; that the trade union introduced modifications to its statutes on
other issues, which were duly registered without the administrative authority’s drawing
attention to the failure to comply with the new requirements imposed by the Act; and that,
according to the complainant organization, there are many sectional committees in the
same situation which function without any problems. In these circumstances, the
Committee requests the Government to take measures including, if necessary, legidative
measures, so as to nullify the effects of the Council of Sate decison cancelling the
registration and to register the new executive board of the Bucaramanga Sectional
Committee without delay, and invites the trade union to adapt to the new legidlation in
force.

The Committee’s recommendation

487. In the light of its foregoing conclusions, the Committee invites the Governing
Body to approve the following recommendation:

With regard to the cancellation by the Council of State of the entry of the
new Bucaramanga SINTRAFEC Committee executive board in the trade
union register, the Committee requests the Government to take measures
including, if necessary, legislative measures, so as to nullify the effects of the
Council of State decision cancelling the registration and to register the new
executive board of the Bucaramanga Sectional Committee without delay,
and invites the trade union to adapt to the new legidation in force.

CASE No. 1865

INTERIM REPORT

Complaints against the Gover nment of the Republic of Korea

presented by

— the Korean Confederation of Trade Unions (KCTU)

— the Korean Automobile Workers' Federation (KAWF)

— thelInternational Confederation of Free Trade Unions (ICFTU)

— the Korean Metalworkers Federation (KMWF)

— the International Federation of Building and Wood Workers (IFBWW)

— the Korean Federation of Transportation, Public and Social Service Workers
Unions (KPSU)

— the Korean Gover nment Employees’ Union (KGEU) and

— Public ServicesInternational (PSI)

Allegations. The complainants pending
allegations concern: the non-conformity of
several provisions of the labour legislation,
including the Establishment and Operation of
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the Public Officials' Trade Unions Act, with
freedom of association principles; the dismissal
of several public servants connected to the
Korean Association of Government Employees
Works Councils (KAGEWC) for the exercise of
illegal collective action; the unjust prosecution
and imprisonment of trade union organizers and
officials from the Korea Federation of
Construction Industry Trade Union (KFCITU)
S0 asto prevent the effective organization of
construction workers; severe measures of
repression against the leaders of the Korean
Government Employees’ Union (KGEU). New
allegations concern: the death of Kim Tae-
hwan, head of the FKTU Chungju regional
chapter, and Ha Jeung Koon, member of the
KFCITU Pohang union; the closure of 125 (out
of 251) KGEU offices nationwide, the arrest of
KGEU members, some of which were beaten up
by riot police, and the severe harassment of
thousands of KGEU members, officers and their
familiesin order to resign from the KGEU on
the basis of a “ Directive to Promote the
Transformation of Illegal Organizationsinto
Legal Trade Unions (Voluntary Withdrawal of
Membership)”; harassment of union
representatives during minimum wage
negotiations which were concluded in their
absence; repeated government intervention in
strikes through the imposition of compulsory or
emergency arbitration accompanied with
instigation of criminal charges against trade
union leadersfor obstruction of business and
financial suits against trade unionsfor
compensation; the introduction of a new and
excessively widened category of “ public
services’ aswell as“emergency arbitration” to
put an end to legal strikes

488. The Committee aready examined the substance of this case at its May—June 1996, March
and June 1997, March and November 1998, March 2000, March 2001, March 2002,
May—June 2003, November 2004 and March 2006 meetings, when it presented an interim
report to the Governing Body [304th Report, paras 221-254; 306th Report, paras 295-346;
307th Report, paras 177-236; 309th Report, paras 120-160; 311th Report, paras 293-339;
320th Report, paras 456-530; 324th Report, paras 372-415; 327th Report, paras 447-506;
331st Report, paras 165-174; 335th Report, paras 763-841; 340th Report, paras 693-781
approved by the Governing Body at its 266th, 268th, 269th, 271st, 273rd, 277th, 280th,
283rd, 287th, 291« and 295th Sessions (June 1996, March and June 1997, March and
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November 1998, March 2000, March 2001, March and June 2003, November 2004 and
March 2006).

489. In a communication dated 1 September 2006, the Korean Confederation of Trade Unions
(KCTU), the Korean Federation of Transportation, Public and Socia Service Workers
Unions (KPSU) and the Korean Government Employees Union (KGEU) submitted new
alegations. In a communication dated 11 September 2006, Public Services International
(PSI) associated itself with the complaint. In a communication dated 24 October 2006, the
International Confederation of Free Trade Unions (ICFTU), the KCTU and the KGEU
provided additiona information on the complaint. Finaly, the KCTU provided additional
information in a communication dated 27 April 2007.

490. The Government provided its observations in communications dated 23 February 2007 and
30 April 2007.

491. The Republic of Korea has not ratified either the Freedom of Association and Protection of
the Right to Organise Convention, 1948 (No. 87), or the Right to Organise and Collective
Bargaining Convention, 1949 (No. 98).

A. Previous examination of the case

492. At its March 2006 session, in the light of the Committee’'s interim conclusions, the
Governing Body approved the following recommendations:

(& The Committee notes with interest the adoption and entry into force of the Act on the
Establishment and Operation of Public Officias Trade Unions; it requests the
Government to give consideration to further measures aimed at ensuring that the rights
of public employees are fully guaranteed by:

(i) ensuring that public servants at Grade 5 or higher obtain the right to form their own
associations to defend their interests and that this category of staff is not defined so
broadly as to weaken the organizations of other public employees;

(i) guaranteeing the right of firefighters to establish and join organizations of their
own choosing;

(iif) limiting any restrictions of the right to strike to public servants exercising authority
in the name of the State and essential servicesin the strict sense of the term;

(iv) alowing the negotiating parties to determine on their own the issue of whether
trade union activity by full-time union officials should be treated as unpaid leave.

The Committee requests to be kept informed of any measures taken or contemplated in
this respect.

(b) As regards the other legislative aspects of this case, the Committee urges the
Government:

(i) to take rapid steps for the legalization of trade union pluralism at the enterprise
level, in full consultation with all socia partners concerned, so as to guarantee at
all levels the right of workers to establish and join the organization of their own
choosing;

(i) to enable workers and employers to conduct free and voluntary negotiations in
respect of the question of payment of wages by employers to full-time union
officials,

(iii) to amend the list of essential public services in section 71(2) of the Trade Union
and Labour Relations Amendment Act (TULRAA) so that the right to strike may
be restricted only in essential servicesin the strict sense of the term;
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(©

(d)

(€)

(f)

(©))

(iv) to reped the notification requirement (section 40) and the penalties for violation of
the prohibition on persons not notified to the Ministry of Labour from intervening
in collective bargaining or industrial disputes (section 89(1) of the TULRAA);

(v) to repea the provisions prohibiting dismissed and unemployed workers from
keeping their union membership and making non-union members ineligible to
stand for trade union office (sections 2(4)(d) and 23(1) of the TULRAA);

(vi) to bring section 314 of the Penal Code (obstruction of business) in line with
freedom of association principles.

The Committee requests to be kept informed of the progress made in respect of all of the
abovementioned matters.

Recalling that the prohibition of third party intervention in industrial disputes is
incompatible with freedom of association principles and that justice delayed is justice
denied, the Committee trusts that the appeals court will render its decision on Mr Kwon
Y oung-kil without further delay, taking into account the relevant freedom of association
principles. The Committee requests the Government to provide information in this
respect as well as a copy of the court judgement.

The Committee expresses its deep regret at the difficulties faced by the 12 dismissed
people connected to the Korean Association of Government Employees’ Works Councils
(KAGEWC), which appear to be due to the absence of legidation ensuring their basic
rights of freedom of association, in particular the right to form and join organizations of
one's own choosing, respect for which is now largely guaranteed by the entry into force
of the Act on the Establishment and Operation of Public Officials' Trade Unions. Noting
that four of them have been reinstated, the Committee requests the Government to
reconsider the dismissals of Kim Sang-kul, Oh Myeong-nam and Min Jum-ki in the light
of the adoption of the new Act and to keep it informed in this respect. It also requests the
Government to provide information on the outcome of the pending administrative
litigation and requests for examination concerning the dismissals of Koh Kwang-sik,
Han Seok-woo, Kim Young-kil, Kang Dong-jin and Kim Jong-yun and expresses the
hope that the new legidlation will be taken into consideration in rendering the relevant
decisions. The Committee finally requests the Government to provide copies of the
relevant decisions.

With regard to the application of the provisions concerning obstruction of business, the
Committee requests the Government: (i) to continue making al efforts to ensure a
practice of investigation without detention for workers who have violated current labour
laws, unless they have committed an act of violence or destruction, as indicated in its
previous reports; (ii) to review the situation of Oh Young Hwan, President of Busan
Urban Transit Authority Workers' Union and Y oon Tae Soo, first Executive Director of
Policy of the Korea Financial Industry Union, who appear to have been penalized under
this provision for non-violent industrial action and to keep it informed in this respect;
(iii) to continue to provide details, including any court judgements, on any new cases of
workers arrested for obstruction of business.

With regard to the new allegations made by the ICFTU, the Committee, recalling that the
practice of arresting and prosecuting trade union leaders for their activities aimed at
greater recognition of trade union rights is not conducive to a stable industrial relations
system and that public servants should enjoy the right to strike as long as they are not
exercising authority in the name of the State and do not carry out essential servicesin the
strict sense of the term, requests the Government to look at the possibility of reviewing
the convictions of KGEU President Kim Y oung-Gil and General Secretary Ahn Byeong-
Soon given that they were convicted under the now repealed Public Officials Act for
actions aimed at acquiring recognition, de facto and de jure, of the basic rights of
freedom of association of public servants and that their sentences are subject to a two-
year suspension. The Committee requests to be kept informed in this respect.

The Committee requests the Government to refrain from any act of interference in the
activities of the KGEU and to provide its comments on the ICFTU allegations of violent
police intervention in rallies, injury of trade unionists, intimidation and harassment of
trade union leaders and members so as to discourage their participation in the strike of
15 November 2004 and finally, the initiation of a“New Wind Campaign” by MOGAHA
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at the end of 2004 targeting the KGEU and promoting a “reformation of organizational
culture, focusing on rearing workplace councils and healthy employee groups’.

(h) With regard to the new allegations made by the IFBWW, the Committee expresses its
deep regret at the intervention of the police and the criminal prosecution and sentencing
of officials of the Korea Federation of Construction Industry Trade Union (KFCITU) to
fines and imprisonment. The Committee requests the Government to issue appropriate
instructions so that all actions of intimidation and harassment against the KFCITU
officials cease immediately. It requests the Government to review all convictions and
prison sentences, and to compensate the KFCITU officials for any damages suffered as a
result of their prosecution, detention and imprisonment. It further requests the
Government to inform it of the outcome of the tria of the three officials of the
Kyonggido Subu local trade union and of the current situation of Park Yong Jae,
President of the Chunahn local trade union who was convicted to one year
imprisonment. The Committee requests to be kept informed on al of the above.

(i) The Committee requests the Government to inform it of the outcome of the appeal
lodged against the court decision which found that the collective agreements signed in
2004 did not apply to workers hired by subcontractors; it trusts that the appellate court
will take due account of the freedom of association principles mentioned in the
Committee's conclusions.

B. The complainants’ new allegations

New allegations by the KCTU

493. In a communication dated 1 September 2006, the KCTU and its affiliates, the KPSU and
the KGEU, indicate that the Government is obstructing the formation of stable and
democratic industrial relations and seriously represses |abour rights. In particular:

(i) the Ministry of Government Administration and Home Affairs (MOGAHA) is trying
to destroy the KGEU through its “ Directives to Promote the Transformation of Illegal
Organizations into Legal Trade Unions (Voluntary Withdrawal of Membership)”,
requesting all the government organs, ministries and local governments to order
government employees to withdraw from the KGEU;

(i) the Government submitted the strike of the Korean Railway Workers' Union
(KRWU), effiliated to the KPSU, to compulsory arbitration in March 2006; KRWU
President, Kim Young-hoon, was detained for “obstruction of business’ and 198
union members were sued;

(iii) Jeon Jae Hwan, former President of the KCTU Emergency Committee and current
President of the Korean Metal Workers Federation (KMWF) was arrested and
imprisoned for “illegal demonstrations’;

(iv) findly, the Government continues to promote “Measures for the Advancement of
Industrial Relations Laws and Systems’ (so-called roadmap) despite continuous
opposition from trade unions.

New allegations by the Korean Federation of
Transportation, Public and Social Service
Workers’ Union (KPSU)

494. In particular, according to the KPSU, on 1 March 2006, some 17,000 of the 25,000-
member KRWU went on strike. The Government issued successive warrants on 1, 3 and
17 March 2006 for the arrest of a total of 29 union leaders. Moreover, to pressure the
striking unionists, the Korean Railroad Corporation (KORAIL) successively suspended on
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2, 3 and 22 March 2006, atotal of 2,680 workers who had participated in the strike. These
workers are currently undergoing formal disciplinary procedures which have caused a
climate of intimidation prejudicial to trade union activity. The KRWU appealed to the
Seoul Regional Labour Relations Commission that the suspensions are illegal and the
decision process is ongoing. Furthermore, KORAIL lodged charges of “obstruction of
business’ and infraction of the Trade Unions and Labour Relations Adjustment Act
(TULRAA) against 198 union officers.

495. Pursuant to the issuing of the initial warrants and suspensions at the beginning of March,
rumours circulated that riot police were poised to raid the five mass assembly areas where
the striking workers were holding sit-ins. Thus, the striking workers were dispersed
throughout the country to avoid a clash with the police. On 4 March 2006, riot police
forces hunted down and forcibly arrested — not by arrest warrant but as “criminals caught
in the act of a crime” — at least 401 striking railway workers in public bathhouses,
mountains, union offices and wherever they were hiding, and forced the arrested strikers
back to work on the railway. Thus, through concerted intimidation and coercion, the
railway strike was forcibly stopped by 7 p.m. on 4 March 2006.

496. On 6 April 2006, the 29 KRWU officers against whom arrest warrants had been issued,
were submitted to police investigation. The police initially detained all of them, releasing
most of them after two days. However, the KRWU President, Kim Y oung-hoon, remained
in custody and was moved to the Seoul detention centre on 13 April 2006 where he
remained locked up until 22 June 2006. Later, the Chairperson of irregular workers of the
KRWU, Lee Chul Yee, and KRWU Seoul provincia President, Kim Jeong Min, were
arrested; Kim Jeong Min remained in jail at the time of the complaint (1 September 2006).
Finally, KORAIL is preparing to lodge charges againgt the KRWU insisting that the
company incurred damages of about US$13,500,000 by the strike. The KRWU has already
been sentenced by the Supreme Court to compensate the KORAIL about US$2,440,000 for
damages caused by a strike in 2003.

497. The Korean compulsory arbitration machinery has made it possible to prohibit virtualy all
industrial action that has been attempted in the essential public services to date or end
those strikes quickly. In the particular case brought before the Committee, the KRWU
made all effortsto arrive at a settlement through bargaining and gave management the full
opportunity to bargain through successive guarantees pledging “not to go on strike” (on
25 November and 16 December). However, every time the union gave a pledge, the
National Labour Reations Commission (NLRC) followed up with a notice that
compulsory arbitration would also be deferred for the period of the pledge (notices of
26 November and 13 December). The NLRC notices further stated that “when there exists
a strong possibility that [the union will] undertake industrial action, we will immediately
refer the dispute to compulsory arbitration”, thereby revealing that the explicit intention
behind imposing compulsory arbitration would be to forestall strike action.

498. After six months of trying to resolve issues through good faith bargaining and with
negotiations deadlocked, the union finally announced that it would go on strike at 1 am.
on 1 March 2006. Just four hours before the strike was set to begin, the NLRC referred the
dispute to compulsory arbitration as it had said it would in the formal written deferral of
compulsory arbitration notices of 26 November and 19 December. As soon as the strike
began, the Government declared it illegal because the dispute had been referred to
compulsory arbitration, and mass suspensions, detention and criminal prosecution to stop
the strike ensued as indicated above.

499. This serious restriction of the right to strike and victimization of trade union leaders and
membersis not an isolated incident. Rather, it follows a pattern of abuse that can be seen in
the following cases of industrial action in the so-called “essentia” public services.
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Strikes in “essential” public services Date compulsory arbitration
(starting date of industrial action) was imposed

Seoul Subway Labour Union (SSLU) 20 July 2004

(21 July 2004)

Seoul Metropolitan Rapid Transit Workers’ Union (SMR TWU) (21 July 2004) 20 July 2004

Korean Power Plant Industry Union (KPPIU) 28 February 2002

(25 February 2002)

Seoul National University Hospital Workers' Union (SNUHWU) 13 June 2001

(13 June 2001)*

* In this case, compulsory arbitration was imposed while the union was holding an extraordinary union congress.

500. In each of the above cases, none of the related union activity presented “a clear and
imminent threat to the life, persona safety or health of the whole or part of the
population”. Instead, the actual practice in each of these cases has been the expedient and
abusive use of compulsory arbitration as a means to put a blanket ban on industrial action
or stop strikes quickly or, asin one case (the SNUHWU) to stop a union congress quickly.

501. Compulsory arbitration machinery also contravenes the right of collective bargaining in
ILO Convention No. 98 as employers feel assured that their demands can be better met
through compul sory arbitration machinery than through serious bargaining with the union.

502. In addition to the above, the complainant (KPSU) indicates that section 314 of the
Crimina Code (obstruction of business) carries heavy pendlties: up to five years
imprisonment or afine of up to KRW15 million. Y et, the obstruction of business clause is
highly vulnerable to discretionary interpretation; empirically, obstruction of business has
been interpreted such that a broad range of union activity can be constituted as criminal
obstruction of business.

503. With regard to the at least 401 KRWU members arrested under obstruction of business
charges, the Government claims it arrested the strikers red-handed while they were
obstructing business. In truth, riot police forces apprehended railway strikers while they
were gathered together, or travelling, or even deeping. All these acts were found to
constitute “criminal obstruction of business’ that “hampered the railway operations’
simply by the fact that the unionists were not working on the railroad at the time. Thus, the
KRWU case shows that the refusal of work in itself can be considered criminal obstruction
of business by “threat of force”; that is, a peaceful strike in and of itself was congtituted to
be an “obstruction of business using threat of force”. Thus, it would be possible for the
clause to be used in any strike at the discretion of the authorities.

504. Together with the criminalization of strikes (and extraordinary union congresses) by
compulsory arbitration, obstruction of business charges have routinely led to heavy
sanctions on union activity. All the unions above were saddled with lawsuits demanding
“compensation for damages’, thereby leading, in some cases, to provisional seizure of part
of the union assets and funds. Retaliatory suspensions ensued which can lead to dismissal
(for reason of union activity), and disciplinary measures disadvantaging workers for their
legitimate union activity. In all the cases above, union officials were incarcerated and made
to face pena charges (obstruction of business) and fines as a direct result of attempting to
defend and promote the economic and social interests of their union members through
union activity. Use of extremely serious measures, including dismissal, for having
participated in a peaceful strike, has aso become routine and impedes the establishment of
aclimate of confidence for industria relations.

505. In the cases above, as the KRWU, the SSLU, the SMR TWU, the SNUHWU and the
KPPIU are all categorized as “essential” public services, the workers' right of freedom of
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association and right of collective bargaining, were contravened. Thus, reducing the scope
of the “essential” public servicesinthe TULRAA is a pressing matter

506. Furthermore, the KPSU alleges that although section 71 of the TULRAA does not include
air transport in the list of essentia public services subject to compulsory arbitration
machinery, the Government achieved the same effect by reviving a dead letter of the law,
the power to invoke “emergency arbitration”, which resulted in a 30-day prohibition on
industrial action once invoked and ended with compulsory arbitration. The “emergency
arbitration” section of the TULRAA (articles 76 to 80) is a relic from the military
dictatorship period; however, even the authoritarian governments exercised greater
restraint in the invocation of such powers which had only been used twice in al of Korean
industrial relations history (oncein 1969 at K orean Shipbuilding and a second time in 1993
at Hyundai Motors) prior to 2005. In 2005, the then labour minister invoked such powers
twice in one year, for a strike at Asiana Airlines (10 August 2005), and for the Korean
Airlines Flight Crew Union (KALFCU), on 11 December 2005. The complainant is
concerned in particular with the latter strike.

507. According to the complainant, the KALFCU bargaining began less than two months after
emergency arbitration was used to break the Asiana Pilots Union (APU) strike. This
created a climate whereby the union went from a bargaining stance of 8 per cent wage
increase down to 6.5 per cent then to 3.5 per cent wage increase before resorting to
industrial action, while in contrast, Korean Airlines (KAL) adopted an inflexible
bargaining position. Indeed, KAL management initially suggested not bargaining with
KALFCU at al, but instead applying the FKTU-affiliated Korean Airlines General Union
(KAGU) contract of 2.5 per cent wage increase for KALFCU. The Construction and
Transportation Minister's calls for emergency arbitration powers to be invoked again
further emboldened the KAL management to avoid serious bargaining with the union.
Following the invocation of emergency mediation on 11 December 2005, the dispute was
referred to compulsory arbitration on 26 December 2005. The NLRC laid down an
arbitration award on 10 January 2006 along the lines of a 2.5 per cent wage increase, that
is, the same level that management had suggested at the very beginning.

508. Exercise of emergency arbitration powers is extremely serious in that it forcibly suspends
constitutionally guaranteed rights (right of collective action). Yet, TULRAA does not
strictly circumscribe the invocation of such powers. The Labour Minister can simply
decide to impose emergency arbitration on a dispute (after hearing the opinion of the
NLRC Chairperson) based on the following grounds: (1) if the dispute “relates to” any
public services; (2) if the dispute islarge in scale or has a“ special” character such that the
Labour Minister thinks the dispute is “likely” to make the economy “worse” or disrupt
“normal life". In redlity, the issue is left to the discretionary power of the Minister of
Labour.

509. Thus, a mere public announcement by the Labour Minister at a 11 December 2005 press
conference that “The Korean Airlines Pilots Union strike is causing great harm to the
national economy and ... [so] | invoke powers of emergency mediation” was enough to put
a 30-day prohibition on the KALFCU strike that had only begun on 8 December 2005.
KAL instigated the criminal prosecution of 26 union officers for obstruction of business, as
well as seven unionists for “violence” even though the seven pilots had only engaged in
verbal arguments with the managers who had come down to the strike area to harass them.
Currently, the union officers are still being investigated by the public prosecutor. KAL
punished union members who participated in the strike with prejudicial acts such as
transfers to standby. As management knows, KALFCU is a young union that was only
formed in the year 2000, and such KALFCU-oriented anti-union discrimination could
wreak great harm.

120 GB299-4-1-2007-06-0008-1-En.doc



GB.299/4/1

510. Emergency arbitration can function fundamentally to undermine freedom of association
and right to collective bargaining along the same lines as compul sory arbitration, but with
larger potential scope since an enterprise does not even need to have been designated as an
“essential public service” for emergency arbitration powers to be invoked.

511. The complainant expresses the concern that as Korean labour laws are being gradually
reformed, the Government increasingly turns to and strengthens alternative measures, such
as criminal obstruction of business clauses, to crack down on union activity; the revival of
emergency arbitration powers and invocation of such powers twice in one year fal in this
same pattern. Thus, the KPSU expresses an overall deep concern regarding the promotion
of the “Industrial Relations Roadmap to Mature (or “Advanced”) Industrial Relations’.
The bill would further extend the authorities discretionary intervention and the
criminalization of legitimate trade union activity.

512. While the government-proposed bill would eliminate the current category of so-called
“essential” public services, it proposes a renewed and excessively widened “public
services’ category that includes what was formerly called “essential” public services as
well as: suppliers of heat and steam, harbour loading and unloading, railway, freight
transport, airborne freight transport (airlines), and social insurance providers. This
expanded category of “public services’ could be subject to emergency arbitration powers,
which leads to a 30-day prohibition of a strike and, if no agreement is reached, the NLRC
can refer the matter to compulsory arbitration to “resolve’ the dispute. Thus, the new bill
adds more sectors to the “essential” public services and could subject such sectors to the
possibility of emergency arbitration (30-day prohibition of industrial action; arbitration
award takes the force of a collective bargaining agreement).

513. The bill also adds a minimum services obligation to this expanded form of “public
services’. Questions persist as to whether the scope of the “minimum services’ can be
designated such that the scope would genuinely and strictly be a minimum service while
maintaining the effectiveness of a strike. If the scope of “minimum services’ is excessively
broad, the effectiveness of the pressure to bear from a strike would be lost. However,
instead of using criteria that could be compatible with freedom of association principles
namely, “in the event of strikes whose scope and duration would cause an acute national
crisis’, the bill uses the criteria of: acutely endangering the “normal life” of the public.
This (normal life criteria) is on a completely different level than the ILO criteria of “clear
and imminent threat to the life, personal safety or health of the whole or part of the
population” or “acute national crisis’. Designating the scope of minimum services
becomes a crucial point, but the bill provides for compulsory arbitration to resolve the
scope issue should management and labour fail to conclude an agreement demarcating the
scope of minimum services. Because the compulsory arbitration machinery is a familiar
tool used to suppress normal trade union activity in the public sector, stipulating that
compulsory arbitration can be resorted to in deciding the scope of minimum services
cannot be expected to create confidence in the decision-making process. Rather, the
neutrality of the process would be compromised.

514. Given the Government’s record of turning to various laws to repress trade union activities
in the public services, serious doubts must persist as to the intent behind legidation of
minimum services. The prohibition of strikes in minimum safety services has already been
incorporated into the law in TULRAA section 42 (Prohibition of acts of violence),
clause 2. “Industrial actions shall not be conducted to stop, close, or interrupt the normal
maintenance and operation of facilities installed to protect safety of workplaces.” Even
when essential public services unions have gone on strike, non-union members continue
the provision of services and the strikes have not actually come near to halting services
provision. What the Government views as an “imminent threat” has an extraordinary low
threshold — the powers of emergency arbitration were invoked because companies began
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actually feeling the effect of the strike, in which case any strike that puts effective pressure
on employers could be seen as an acute threat — as can be seen in the cases covered in this
complaint. Even if, for example, the Korean Airlines Pilots Union succeeded in the future
in organizing a strike that grounded all KAL aircraft, there are numerous other carriers,
such as Lufthansa, Air France and so on, that could be availed of. Likewise, truckers can
transport freight in the event of an extended railway strike that could actually shut down
services, and alternatives exist in other sectors as well. Given this reality, the rationa
guestion is why is the Government pursuing enactment of minimum services when
minimum service levels have not been disturbed at essentia public services even during a
strike? The concern is that, under the guise of enacting minimum services, the Government
will expand the anti-union discriminatory activities in the form of opening possibilities for
replacing striking workers with replacement workers, for criminalization of any strike
activity of workers performing “minimum services’, and for enhancing managerial control
on the shop floor should managers be able to designate which workers (of the section
considered as necessary for “minimum services’ provision) should work, allowing further
dismissal and victimization of workers who refuse to work.

515. As concluding remarks, the KPSU alleges that in the past few years, the Government has
wielded unilatera power in shedding workers and downsizing the public services.
Moreover, by issuing budgetary guidelines (budget allocation to the public sector) and
directives on assessment of managerial performance, the Government has been forcibly
derogating from existing collective bargaining agreements voluntarily concluded between
management and unions. At the same time, it denies public services workers the tools and
means with which to address their social and economic interests as impacted by such
policies. Thus, public sector workers are trapped in an industria relations system that uses
different components to delegitimize ordinary trade union activities, encourages routine
discriminatory sanctions (disciplinary measures, dismissal and imprisonment) against
union leaders and members, in which workers have no means to seek recourse owing to the
effective prohibition of the right to strike. Such an industria relations system is not
sustainable.

New allegations by the KGEU

516. In a complaint dated 7 September 2006, the KGEU alleges that the Government has
launched a concerted campaign, with the coming into effect of the “Act on the
Establishment and Operation, etc. of Public Officials Trade Unions’ (hereafter, “Public
Officials Trade Union Act”), to destroy the existing trade union of government employees
in the civil service. The introduction of the new law, which is purportedly aimed at
guaranteeing trade union rights of civil service government employees, is being used as the
pretext for the Government’'s attempt to deny the existence of the KGEU, which has a
membership of 140,000. The Government is refusing to engage in any kind of dialogue
with the KGEU; rather, it is intent on destroying it. Thus, the attitude and response of the
Government towards trade unions of public officials are proving to be no different to what
it had demonstrated in 2002, when it mobilized massive police force to disrupt the
inauguration assembly of the KGEU, arresting 178 delegates attending the founding
conference.

517. The KGEU alleges that, on 8 February 2006, the Ministers of three government ministries
— Ministry of Justice, Ministry of Government Administration and Home Affairs
(MOGAHA) and the Ministry of Labour — held a joint press conference to issue an
“announcement concerning illegal activities or organizations of public officials’. The joint
announcement contained a declaration of the Government’s intent to take strict measures
on illegal activities by illegal organizations of public officias, such as “the so-called
KGEU". The joint announcement was undertaken to “make clear that the Government is
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committed to bring about voluntary withdrawal of membership from illegal organizations
and to respond sternly to all illegal activities’.

518. The joint announcement revealed the main forms of action that the Government was
planning to take: (1) disallow any collective bargaining and conclusion of collective
bargaining agreement with illegal organizations engaged in trade union activities without
submitting notice of establishment as a trade union pursuant to the new law; disallow
release from work to serve as full-time officers of the union, disalow check-off
arrangement, provision of office space, and any other facilities to illegal organizations;
(2) force the leaders and public officials who are members of illegal organizations to
voluntarily withdraw membership from the illegal organizations, take legal sanctions
against any illegal collective activities; but extend active assistance if the currently illega
organization is intending to transform themselves into legal trade unions; and (3) undertake
administrative and financial sanctions against local governments which fail to comply with
the Government’s directive and engage in collective bargaining or conclude collective
bargaining agreements with an illegal organization, or engage in any other actions which
overlook or facilitate illegal activities by the illegal organizations; sanctions may take the
form of reduction in the alocation of specid revenue, exclusion from various state
projects, etc.

519. The Government’s joint announcement outlined its basic position in conjunction with the
coming into effect, on 28 January 2006, of the Public Officias Trade Union Act. The
announcement came soon after the election of the new leadership of KGEU on 25 and
26 January and 2 and 3 February by the vote of all the members of the union and the
referendum on the affiliation to the KCTU. In the announcement, the Government stated
that “the so-called Korean Government Employees’ Union has elected a person who has
been decommissioned or dismissed as a result of the illegal collective action on
15 November 2004, and thus cannot be qualified to represent a public officials’ trade union
as its president; it has also publicly stated that it would refuse to comply with the law and
remain an illegal organization and continue to conduct intense campaigns, causing deep
insecurity among the people”.

520. The Government mentioned that “some public officials have formed labour organizations
and have conducted activities even before the coming into effect of the law. This was
deemed to be a part of preparatory activities for the establishment of a trade union. As
such, the Government had respected to a certain degree these collective activities'.
However, the 8 February joint announcement made clear that the Government is
determined to reect the government employees who had been decommissioned or
dismissed as a result of the KGEU'’s strike in November 2004, the KGEU declaration on
freedom of poalitical activities in March 2004, the “collective use of annua leave’ in
November 2002, the founding of the KGEU in March 2002, and for the activities of the
Korean Association of Government Employees Works Councils (KAGEWC), the
predecessor organization of the KGEU, as ineligible to be representative of a public
officials’ trade union. The Government is intent on denying that the above listed “events’
had taken place in the course of efforts to secure the basic rights of freedom of association
and bringing about changes in law to firmly establish these rights.

521. Furthermore, according to the KGEU, the “Directive to Promote the Transformation of
Illegal Organizations into Legal Trade Unions (Voluntary Withdrawal of Membership)”,
adopted by MOGAHA, and transmitted to al government ministries, agencies, and
provinces and metropolitan cities, on 22 March 2006, is a clear case of “unfair labour
practice” and campaign of repression against the KGEU, not to mention serious human
rights violation. The Directive clearly denotes the KGEU as an illegal organization. The
government logic is simple: the establishment and operation of a public officials trade
union is only possible pursuant to the Public Officials' Trade Union Act — therefore, the
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KGEU is anillegal organization that has failed to submit notice of establishment pursuant
to this law. The notice of establishment, however, is a matter that should be determined
independently by a trade union; it is not a matter that the Government or an employer may
order or instruct. The system of giving notice of establishment is intended to extend rights
and protection to atrade union provided by the law. Therefore, it is not the case that atrade
union cannot engage in activities for not having given notice of establishment.
Furthermore, it isillegitimate to force the dissolution of an organization and to pressure its
members to withdraw membership. The KGEU currently objects to the various problems
inherent in the Public Officials Trade Union Act. In refusing to submit notice of
establishment pursuant to this flawed law, it may not be able to enjoy the protection that
may be extended from this law, but this does not make it an illegal trade union — if legal
status were to be sought, the KGEU could be characterized as a trade union outside the
scope of the law.

522. The efforts to bring about “transformation into legal trade union”, “voluntary withdrawal
of membership” and disciplinary sanctions are clear cases of unfair labour practice. Even if
the KGEU has opted to remain outside the law, forgoing the protection (to claim remedy
for unfair labour practice) in case of the unfair refusal by the employer to engage in
collective bargaining (section 81.3 of the TULRAA), because of its objection to the
extreme restrictions contained in the law concerning collective bargaining, the “Directive
to Promote the Transformation of Illegal Organizations into Legal Trade Unions
(Voluntary Withdrawa of Membership)”, which also contains a threat of punitive
sanctions, is a clear case of unfair labour practice as stipulated by subparagraphs 1, 2 and 5
of section 81 of the TULRAA.

523. The Directive issued by MOGAHA directs that “The heads of centra administrative
agencies and offices at al levels and the heads of local governments shall, immediately
upon the receipt of this Directive, press the member staff and the workplace associations
which in reality engage in activities as illegal organizations to transform themselves into
legal trade unions at the earliest date as possible, and issue work order to voluntarily
withdraw membership from illegal organizationsin the form of official letter”. At the same
time, it directs that the “work order” should “indicate clearly and in detail the disciplinary
measures and disadvantages to be enforced in case of failure to comply with the order”.

524. The Directive outlines detailed measures aimed at destroying the union. It calls for a
“prohibition of check-off arrangement for membership due”’ and threatens sanctions against
public officias in supervisory positions who fail to comply fully with the Directive for
negligence. It spells out “heavy disciplinary penalties against leaders (exclusion from
appointment)”, “forceful measures such as closure of the offices of illegal organizations”’,
nullification of al existing agreements and prohibition of all consultation and assistance”,
“removal of the name plaque’ and instructs to “secure, if necessary, the cooperation of
police’. The Directive directs all government offices to establish a*“man-to-man persuasion
team”, and “the high-ranking official charged with responsibility” to undertake “individual
(joint) contact with the target member of the leadership, visit of the family and telephone
calls, to persuade the person in question and his/her family members’. They are instructed
to “make clear strongly that there will be disciplinary action for failure to comply with
order and other disadvantageous measures, such as punitive fines for illegal use of the term
‘trade union’ (in the case of the organization and its elected representatives)”.

525. According to the complainant KGEU, the proposed “individua contacts’, “home visits’
and “telephone calls’ to persuade the person in question and hig/her family members are
serious human rights violations. The establishment of “persuasion teams’ to conduct
individual contacts to press for withdrawal of membership is an abuse of the state power,
infringing on the freedom of conscience that lies at the heart of human dignity. The idea of
visiting family members to force withdrawa of membership from a trade union is no
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different from threats against family, used widely in the past by military regimes in their
anti-union drive. The State or local government should not collect personal information for
the purposes of trade union repression, human rights violations and other illegitimate
purposes. They cannot make use of the already collected information for the purposes of
trade union repression, human rights violations and other illegitimate purposes. But, the
Directive directs all local government authorities to collect and submit a list of the elected
leaders of the KGEU branches, including those members who had been decommissioned or
dismissed, in blatant violation of human rights.

526. The Directive threatens that the names of the government agencies and local governments
with “poor performance” shall be “made public through media release” and will be
penalized in the “annual agency evaluation and other administrative and financial penalties
will be applied”. The Government indicated in the Directive that it would, in April 2006,
undertake a “comprehensive inspection of industrial relations in the public officials
sector” in all “centra government ministries and local governments where illega
organizations have been established”. This would be “conducted jointly by loca
government departments and audit departments under the coordination of the public
officials’ organization supervision team of the Ministry of Government Administration and
Home Affairs’ with “police cooperation if necessary”. The Government also intended to
hold a “public officials sector industrial relations countermeasure conference” to discuss
“governmental-level measures for administrative and financial penalty for agencies and
offices which have failed to comply with the Government’s Directive’. It intended to “hold
consultation with the Office for Government Policy Coordination on penalty measures to
be undertaken at each ministry”. The Government made thus clear in the Directive its
intention to mobilize the whole of its resourcesin its union-busting drive.

527. The KGEU further aleges that MOGAHA took action to implement the Directive. It sent
out an official letter seeking cooperation of al government offices and organizations and
the local governments in establishing and carrying out an “education plan” to press for the
transformation of illegal public officials organizations into legal trade unions and to bring
about voluntary withdrawa of membership. In its official letter, MOGAHA planned to
hold education sessions at five ministries and two agencies and 14 province and
metropolitan city governments, involving all of 15,519 public officials, to be completed by
the end of March. The aim of the education was the same: to “press for the transformation
of illegal organizationsinto legal trade unions and voluntary withdrawal of membership by
individual public officials who were members’. The province and metropolitan city
governments then proceeded to hold explanation sessions and circuit education
coordinated by MOGAHA, and directed all the municipal governments and subsidiary
organizations to “prohibit the check-off arrangement for the membership dues of illegal
public officials' organizations and illegal use of the term trade union”.

528. The Directive of MOGAHA sent to al government ministries and province and
metropolitan cities, then was sent further down the line of the government structure, to all
municipal governments and lower level organizations. The Seoul Metropolitan City
directed the Ku (municipality, county) office and organizations under its jurisdiction to
press illegal public officials organizations to transform into legal trade unions and bring
about voluntary withdrawa of membership by the public officials who were members of
illegal public officials' organizationsin an effort to establish a sound and exemplary public
officials’ industria relations, uphold law and order, and to establish discipline in the public
officialdom”. The municipal governments, thus instructed, began to carry out the Directive
towards all public officials. The Directive was relayed to all lower level administrative
offices at the eup, myeon, and dong levels, and all local branches of government agencies
and service centres.
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529. The complainant annexes numerous documents in support of the above. It then goes on to
describe the measures taken by public authorities (Wonju City, Gyeouggi-do Province,
Cheongyang-kun County of South Choongcheong Province, the Agricultural Research and
Extension Service of North Gyeongsang-do Province, the Buk-kn municipality of Dagu
Metropolitan City, Wando-kun County of South Chulla Province) in order to put pressure
on public officials to resign from the KGEU *“voluntarily”. Resignation forms were
prepared by the authorities, and resignations were preceded by officia orders which on
several occasions contained threats such as. “failure to comply with this order shall be
subject to stern measures pursuant to the relevant laws’. On some occasions, the members
who refused to fill in the application forms were met individually by higher ranking
officers and were threatened with dire consequences for their continued refusal to join the
new body. Other authorities, expressing concern at the lack of progress in obtaining
withdrawal from the KGEU, spell out further measures to that effect, including:
prohibition of check-off, closure of the office of the KGEU, nullification of al existing
agreements, end to all assistance, prohibition of all dialogue and negotiations and further
“stern measures’ if no progress is achieved. These activities led to the formation of a
Wando-kun Public Officials Trade Union in the Wando-kun County of South Chulla
Province.

530. The complainant then indicates that MOGAHA began to inspect the progress of the
implementation of the Directive working on the basis of a plan which calls for “inspection
of the reports submitted to the Ministry by 14 April 2006” and a second round of
inspection involving “on-field verification in late April”. The Ministry had instructed all
government offices to produce and submit a*“checklist on the progress of transformation of
illegal organizations into legal trade unions’. It planned to conduct on-field verification on
the basis of an inspection of the submitted reports, after identifying those offices which
failed to submit reports, those which had a poor performance record, and others which
were deemed to need on-field verification. The Ministry planned to hold a government-
wide “conference on countermeasures for public officials’ industrial relations’. The
complainant attaches numerous inspection reports. According to the complainant KGEU,
while the report contains some exaggeration to embellish the local government's
performance, it does shed light on the pressures felt by trade unions due to the Ministry’s
Directive and the actions and threats of the local government authorities. The authorities
seem to be aware of “confidential” plans of groups within some chapters of the KGEU
which are considering transformation into legal trade union. The report shows clearly the
various efforts undertaken by the authorities to undermine the KGEU, multifaceted
pressures to force withdrawal of membership and to bring about a transformation into
“legal trade union”. The Government’s own documents show clearly how it is going about
publicly and covertly to pressure more than 140,000 members of the KGEU to withdraw
membership and to join a“legal trade union”.

531. According to the complainant, the actions of the Government can be seen as an effort to
give legitimacy to the new Public Officidls’ Trade Unions Act which has been subject to
much criticism within and outside the Republic of Korea, asiit fails to reflect the views of
government employees and their organizations. The intention is to demonstrate that there
are “lega” trade unions which accept to operate within the parameters of the new law. In
doing so, it hopes to sweep away all the criticism that has pointed out the shortcomings and
problems in the new law. The actions of the Government since the coming into effect of
the Public Officils Trade Union Act, however, have demonstrated that it is not so
committed to the principle of guaranteeing trade union rights of government employeesin
the civil service, which is the purported purpose of the new law but is, instead, intent on
destroying the KGEU which has been established as an independent and democratic union.
The “sound and exemplary public officids industrial relations’ referred to in the
Directive, that the Government seeks, is being established by repression and attacks on the
KGEU.
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532. The KGEU further alleges that since May 2006, KGEU offices have been closed down by
force throughout the country. The Gyeongnam Officials Training Institute, an affiliated
agency to the provincial government, issued an official letter on 29 August informing that
it would execute the administrative action to forcefully close down the KGEU's branch
office on 30 August (Gyeongnam Officials Training Centre official letter, Department of
Education Support-1641, 29 August 2006). The warrant attached to the official letter
stipulates that, according to the government instruction that prohibits providing offices to
unregistered government employees unions by the Public Officials Trade Union Act, the
forceful administrative action would be executed.

533. Hundreds of riot police were deployed around the union office right away. KGEU
members were prohibited from entering the union office except four union staff working
there. The KGEU Gyeongnam Regiona Branch held a raly in front of the union office
building on 30 August. During the rally, all the Chairpersons from the chapters of KGEU
Gyeongnam Regional Branch shaved their hair in protest. Riot police were deployed again
inside and outside the office building and blocked KGEU members from entering the
union office. Several union members tried to block the forceful closing down of the union
office in vain. They were oppressively moved out by the police. The union office was
sealed off with thick plywood with a warning sign attached. The KGEU Gyeongnam
Regional Branch had been using the office in the Gyeongnam Officials Training Institute
according to a written agreement between the union branch and the provincia government
since April 2003.

534. In Busan Metropolitan City, the host city of the ILO Asian Regiona Meeting, officia
letters warned that if the KGEU Busan Regional Branch did not move out from the office
in the city hall by 31 August, the union office would be forcibly closed down (Busan
Metropolitan City official letter, Department of Civil Service-11316, 17 August 2006). All
the municipalities under the Busan Metropolitan City had been proceeding with the same
actions at the time of the complaint.

535. On 7 June 2006, MOGAHA asked the loca governments concerned to take disciplinary
measures against the KGEU members who participated in the rally in front of the Rural
Development Administration (RDA) on 25 May (MOGAHA officid letter, public
officials' organization supervision team-1588, 7 June 2006). The Ministry even pointed out
the KGEU members concerned with an attached list. (It is provincial or metropolitan city
governments that take disciplinary measures against loca government employees.) The
KGEU Chapter of the RDA tackled the undemocratic management of the RDA, which
promotes the promotion review, and asked to introduce a single grade system. In response
to this attempt, the administrator of the RDA announced that any action, even wearing the
trade union jacket, would be punished and RDA cleared the site of the demonstration by
use of violence. On 25 May, members of the KGEU moved to the main gate of the RDA to
participate in the KGEU raly. The police blocked the gate despite the fact that the
demonstration was legally reported to the authorities in advance. Members of the KGEU
protested against this and were arrested by riot police from the Suwon Jungbu police
station.

536. On 21 June, MOGAHA disseminated another official document calling on local
governments to execute the government directives and instructions and to take stern
responses to al illegal activities (MOGAHA official letter, officialsS organization
supervision team-1771, 21 June 2006). During the campaign for the local eections on
31 May, severa candidates answered to KGEU's policy questionnaires that they would
recognize the unions and guarantee independent trade union activities when elected.
MOGAHA document asked “to discard their written pledge or promise of the governor-
elected on recognition of the KGEU”. The Ministry claimed in the document that
“connivance to activities of illegal organizations in discord with the Government Directive
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would have bad effects on establishing labour relations in the civil service”. Moreover, the
Ministry warned that “the local governments that bargain or even conclude a collective
agreement with illegal organizations and give any support like overlooking full-time union
staff, allowing union dues check-off and providing an office to illegal organizations will be
taken to administrative and financial actions government-wide for disadvantages’.

537. The KGEU held araly on 8 July 2006 in protest against the government repression. More
than 2,000 KGEU members participated in the rally, which was legally notified to the
police in advance and held on Saturday. However, the Ministry requested local
governments and agencies to take “thorough countermeasures in advance against the
KGEU rally on 8 July, for itsillegal activities, violating Public Officials Trade Union Act
stipulating prohibition of collective activities (MOGAHA officia letter, officias
organization supervision team-1861, 29 June 2006). At the rally, several officers from
MOGAHA and the police videotaped and photographed the participants. Shortly after then,
MOGAHA sent local governments and agencies an official letter with the videotape and
the photos, requesting a list of the KGEU members participating in the raly (MOGAHA
official letter, officials' organization supervision team-61, 11 July 2006).

538. On 3 August 2006, MOGAHA issued another Directive “to take thorough countermeasures
including forceful closing down of the illegal government employees organizations
against illegal activities’” (MOGAHA official letter, officialS organization supervision
team-406, 3 August 2006). The Ministry requested al the local governments, ministries
and agencies to take firm action against the KGEU. It asked “to close down all the KGEU
offices in government buildings nationwide by 31 August”. It asked “to exclude KGEU
members from personnel committees, to actively encourage al government employees
joining illegal organizations to withdraw membership, to prohibit union dues check-off
system and to block any financial support like voluntary contribution or donation to the
organizations’. It asked for “positive efforts to stop payment of union dues through the
cash management system (CMS)”. After prohibition of union dues check-off, KGEU
encouraged its members to pay union dues through CM S from the bank account. Finaly,
the Directive stated that the Ministry would investigate the actual process and conditions
for implementing government directives and instructions together with auditing
departments and would take administrative and financial action government-wide against
the local governments that did not implement the Directive.

539. In afurther section of its complaint, the KGEU delineates the problems and shortcomings
it finds in the Act on the Establishment and Operation, etc. of Public Officids Trade
Unions. The first such problem, is according to the KGEU, the lack of democracy in the
legislation process, as the Act was announced unilateraly by the Ministry of Labour in
May 2003, in total disregard of the earlier promise to draft a bill “through a process of
sufficient hearing of views, as the substance would be of secondary importance’. The
Ministry of Labour finally tabled the bill with the National Assembly in October 2004
without a process of consultation with government employeesin the civil service.

540. The Council of Representatives of Workplace Associations (predecessor of the KGEU) in
the Ministry of Labour, issued a statement on 27 August 2004, declaring that “the
government bill allows trade unions only in name. In terms of substance, it is a product of
the deceitful intent not to allow genuine trade unions of public officials. The government
bill, in prohibiting the right to collective action, aims to make the trade union powerless.
The government bill is one that aims to repress trade unions of public officials’. The
KGEU opposed the government bill for its failure to reflect the views of the very workers
it is supposed to serve, and demanded a fresh start to draft a new bill. On 19 September
2004, at a meeting with the KGEU, held to present the union’s views, the Minister of
Labour declared that “there is no problem at al with the draft bill for Public Officias
Trade Unions Act produced by the Ministry of Labour, and there is no need to talk” and
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left the meeting unilaterally. The Government subsequently tabled the unilateraly drafted
bill with the Nationa Assembly and forced through its passage. At the same time, the
Government had violently cracked down on the KGEU's planned vote of al its members
on strike against the proposed laws. In the process, some 3,000 public officials who were
members of the KGEU were subject to disciplinary action and some 400 members who
were leaders of the union were dismissed following the KGEU'’ s strike.

541. The second issue pinpointed by the KGEU concerns the right to organize of public
employees. Article 5 of TULRAA states that “workers are free to establish a trade union or
join it” leaving the union itself to determine the scope of membership. Subparagraph 4 of
article 2 disqualifies a union if it allows as a member “an employer or other persons who
aways act in their employer’s interest”. The actual scope of this exclusion is set through
jurisprudence. The Act on the Establishment and Operation, etc. of Public Officials Trade
Union however denies trade union rights to the following groups of public officias:

—  public officials of Grade 5 and higher;

—  public officials who exercise the right to direct and supervise other public officias or
engage in generally managing other public officials’ affairs;

—  public officias, such as those performing jobs related to personnel and remuneration,
who stand in the position of administrative agenciesin relation to atrade union;

—  public officials who engage in correction, investigation and other similar jobs;

—  public officials whose main jobs, such as mediating and inspecting labour relations,
are considered incompatible with their status as union members (article 6).

542. MOGAHA estimated the total number of public officials eligible to be members of atrade
union to be 330,000-360,000. The Ministry of Labour, following the finalization of the
“Enforcement Decree” in January 2006, found that, as of November 2005, a total of
290,000 public officials out of a total of some 920,000 (excluding soldiers) would be
eligible to be members of atrade union. All public officials of Grade 5 or higher are denied
trade union rights, and many public officials of Grade 6 or lower are also excluded from
union membership based on the digibility criteria stipulated in the law or “Enforcement
Decree”.

543. Given that a significant section of public officials of Grade 5 are engaged in administrative
work, they cannot be deemed to be “persons always working in the interest of their
employer”. The National Human Rights Commission, in its 2004 human rights report
found that “today, it is quite common that public officials who hold ranks/positions of
bu-yisakwan and samukwan are, in terms of work relations, middle-level managers and are
not in a position of managerial responsibility for lower rank public officials. [...] It is not
desirable that eigibility for union members be restricted by types of public official or
excluding public officials of Grade 5 or higher in a monolithic manner”. In its rulings
concerning “discrimination in retirement age according to the rank”, the National Human
Rights Commission found “in actual central government industries, Grade 5 public
officials are responsible for actual implementation work rather than policy and managerial
and supervisory work, and in some ministries Grade 5 and Grade 6 public officials carry
out same kind of work requiring deliberation and judgement. [...] In central government
ministries, the required period for promotion from Grade 6 to Grade 5 differs according to
the actual ministries, as in the Ministry of Justice, it takes four years and five months, but
in the Ministry of Education and Human Resources Development, it takes 12 years and
eight months. This means that it is not possible to make a blanket statement that public
officials of Grade 5 or higher always have more experience and knowledge than public
officials of Grade 6 or lower.”
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544. Furthermore, with the introduction and expansion of the team systems which led to
assignment of public officials with middle-level authorization powers who were mainly
responsible for supervisory work to implementation jobs as a part of the effort to enhance
work efficiency, a considerable portion of public officials of Grade 6 are assigned as team
leaders. This brought about a situation where a majority of Grade 6 public officials come
to fit the criteria denying eligibility to be a member of a union, that is, “exercise the right
to direct and supervise other public officids’ or “engage in generaly managing other
public officials’ affairs’ (subparagraph 1, paragraph 1, article 6, Public Officias Trade
Union Act). This has undermined the “principle” to extend trade union rights to public
officials of Grade 6 and lower.

545. Furthermore, the Enforcement Decree of the Public Officials Trade Union Act establishes
further restrictionsin digibility by excluding:

— public officials charged with directing or supervising other public officials with
authority and responsibility to manage their work (including those public officias
deputizing other public officials with this responsibility) in accordance with, on the
basis of alaw, by-law or regulations, rules and work division authorized by alaw or a
by-law;

—  public officials mainly engaged in generaly directing or supervising other public
officials within a department in assistance to the head of the department (including
those public officias deputizing those public officials with this responsibility);

— public officials engaged in work concerning appointments, work assignments,
disciplinary measures, appeals review, remuneration, penson and other welfare-
related matters;

— public officias engaged in work concerning drafting and allocation of budget and
execution (excluding simple executions) and work concerning the organization and
steff level of an administrative agency;

—  public officials engaged in auditing work;

—  public officials engaged in security, maintenance of office facilities, maintenance of
order, defence security of office, secretarial job or driving of automobiles.

546. This means that a considerable number of not only Grade 6 public officials, but also
Grade 7 public officials are excluded from joining a trade union. Thus, for example, in the
case of Seo-ku Office of Pusan Metropolitan City, of the 512 public officials of Grade 6 or
lower, 89 public officias are excluded due to subparagraph 1 of section 3; three due to
subparagraph 2(a) of section 3; one due to subparagraph 2(b) of section 3; ten due to
subparagraph 2(c) of section 3; three due to subparagraph 2(d) of section 3; 27 due to
subparagraph 2(e) of section 3; and one public official due to subparagraph 4 of section 3.
Some 134 public officials (26.2 per cent) out of atotal of 512 public officials of Grade 6
and lower are ineligible to join a trade union. In the case of Wonju City of Kangwon-do
Province, 387 public officials (43.2 per cent) out of 1,130 public officials of Grade 6 or
lower are not eligible to become a member of a trade union. In the case of Haenam-kun in
South Cholla Province, out of 691 public officials of Grade 6 or lower, 229 public officials
(33.1 per cent) out of 691 public officials of Grade 6 or lower are prohibited fromjoining a
trade union. In the case of Fair Trade Commission, atotal of 51 out of 253 public officials
of Grade 6 or lower (20.2 per cent) are not eligible to be members of a trade union. The
situation is even worse in the education-related offices. There are 60,787 public officials of
Grade 6 or lower in 16 education offices. Of these, 45,122 public officials work in state
public schools. Most of these public officials work as administrative directors, security
guards, drivers, or sanitation supervisors. As a result, the number of public officials who
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are not digible to join a trade union due to the criteria set out in section 3 of the
Enforcement Decree is estimated to be more than 42,550 (those working in schools are
40,609). This represents 70 per cent of the public officials of Grade 6 or lower. In the case
of public officials working in schools, the ratio is close to 90 per cent. Thus, Grade 6
public officials who become ineligible to join a union amount to 30 per cent of those
employed in local governments. This surpasses the 16.7 per cent anticipated by the law
itself. In this regard, the Nationad Human Rights Commission, in its 28 November 2005
ruling found the “ Enforcement Decree Draft” which “excludes more than 90 per cent of
Grade 6 genera public officias in city, kun, ku municipalities from joining a union” is
unconstitutional and illegitimate.

547. The third problem raised by the KGEU concerns collective bargaining. Paragraph 1 of
section 8 of the Public Officials Trade Union Act removes “matters concerning policy
decisions the State or local governments are authorized to make by laws, etc. and matters
concerning the management and operation of the organization, such as exercising the right
to appointment, but not directly related to working conditions” from becoming matters for
collective bargaining. However, the TULRAA which proclaims the principle of autonomy
of relations between labour and management, does not stipulate that certain matters are
prohibited from collective bargaining. The Act on the Establishment and Operation, etc. of
Teachers Trade Unions is the same in this regard. There are differing views concerning
whether matters related to personnel decision, financial arrangement, business decisions,
reinstatement of dismissed workers, release of workers from work to devote full timeto the
affairs of a union are legitimate matters for collective bargaining. In any case, however, it
should be possible for a union to “demand” collective bargaining on matters that are listed
in article 8, paragraph 1, and the employer may possibly entertain engaging in collective
bargaining on these issues. The inclusion of specific matters to be excluded from becoming
subject to collective bargaining, as in the Public Officials Trade Union Act, is a serious
infringement of the principle of autonomy of industrial relations. According to a report
produced by MOGAHA, collective bargaining agreements — albeit without legal status —
have been concluded in 35 cities, kuns, or ku (various levels of municipality structure) in
the last three years since the formation of the KGEU in March 2002. Many of these
agreements contain provisions which call for “disclosure of project facilitation expenditure
by heads of the organization”, “enhancement of transparency in matters of personnel
decisions’, “avoidance of discretionary contracting in engaging private contractors and
strengthening of objective bidding system”. All these provisions target the problems of
corruption that are prevalent in the public sector. The proviso in section 8, paragraph 1, of
the new Public Officials Trade Union Act provides a ground for the heads of organization
to reglect the demand of a trade union to include these matters concerning the reform of the
government services and corruption issues in collective bargaining.

548. Furthermore, according to the KGEU, section 10, paragraph 1, of the Public Officials
Trade Union Act states, “in collective agreements concluded pursuant to section 9,
provisions stipulated by laws, by-laws or budget and provisions stipulated by the authority
delegated by laws or by-laws shall not have the effect of collective agreements’. However,
most of the matters concerning wages and working conditions of public officials, including
matters of appointment, dismissal, status, salary and other remuneration, and work
assignment are governed by “laws, by-laws or budget and provisions stipulated by the
authority delegated by laws or by-laws’, such as the State Public Officials Act, State
Public Officials Duty Regulation, the Public Officials Remuneration Regulation, the
Local Public Officials Act, Loca Public Officials Duty Regulation, Local Public
Officials Work By-law, Local Public Officials Remuneration Regulation, etc. Therefore,
even if a collective agreement, which has precedence over these laws, by-laws, budget and
other regulations is concluded, it fails to have any effect as a collective agreement on the
basis of section 10, paragraph 1, of the Public Officials' Trade Union Act.

GB299-4-1-2007-06-0008-1-En.doc 131



GB.299/4/1

549. MOGAHA goes even further in extending the area of exclusion in its “Work Manual
concerning Public Officials Organizations’. It provides an interpretation that “rules that
set out provisions on the basis of authority delegated by a by-law cannot be subject matters
for collective agreement”. MOGAHA further undermines the effect of collective
agreement by stating that “the failure to implement those matters which the Government’s
bargaining representative can legitimately manage and decide on through ‘enforcement
decrees may be a subject of moral and political burden, but not legal responsibility”.
However, it is possible to uphold the efficacy of collective agreements while fully
respecting the power of the National Assembly or local councils on the basis of the
principle of separation of power. Formulations such as the “Government has the legal
obligation to present a legislative amendment bill, a by-law amendment bill, or
supplementary budget bill incorporating the requirements arising from the conclusion of a
collective agreement” or “the effect of a collective agreement is conditional upon the
approval of the relevant legislature’, alow a collective agreement to be reflected in laws,
by-laws or the budget. The power to initiate or amend “presidential decrees’ or the
“measures undertaken on the basis of delegation of authority of alaw or a by-law” arein
the hands of the State or local governments: they are, therefore, not matters that infringe
the principle of separation of powers. Despite this, the Public Officials Trade Union Act
denies the possibility of collective bargaining on these matters.

550. The effect of the proviso leads to an unacceptable situation. A collective agreement
concluded, for example, in 2006, on matters for which the State or local government have
legal competence to decide may end up not having any effect because it stands contrary to
the substance of a pre-existing “presidential decree” or “measures undertaken on the basis
of delegation of authority of alaw or aby-law”, which may have been unilaterally initiated
by the State or a local government in the previous year. This runs in the face of the
principle of actingin “good faith”.

551. The fourth matter raised by the KGEU is the right to collective action. The Act on the
Establishment and Operation of Public Officials Trade Unions prohibits collective action
by any public officia. Such a blanket prohibition, on top of the severe restrictions in the
right of collective bargaining and the limitation on collective agreements on matters of
working conditions, reduce trade unions and their activities to a state of meaninglessness.
Section 18 stipulates that “a person who engages in strikes, work slowdowns and other
activities undermining normal business operation ... shall be punished by imprisonment of
up to five years or a fine not exceeding KRW50 million” to enforce the “prohibition of
industrial action”. This provision only highlights the innate hogtility held by the
Government on the very idea of industrial relations and industrial action.

552. The KGEU finally indicates that the Public Officials Trade Union Act, in stipulating
[section 17(3)] that sections 8892, and section 96(1)(3) of the Trade Union and Labour
Relations Adjustment Act shall not apply to trade unions under this Act, removes pena
action against an employer’s unfair labour practice. As a result, a public officials trade
union, which does not have the right to take industrial action, has no legal means to
counteract the unfair refusal of an employer to engage in collective bargaining or failure by
an employer to implement a coll ective agreement.

553. The Public Officials Trade Union Act also prohibits public officials’ trade unions and
public officials from engaging in political activities (section 4). The current prohibition of
political activitiesis a copy of the similar prohibition on trade unionsin general in the past,
reflecting the prevalent hostility to the very idea of trade union activities. Public officials
are members of society, and should be able to engage in political activities, including
expression of political views, at least as long as they do not infringe on the work they are
responsible for as public officials. Trade unions of public officials should aso be able to
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engage in political activities. The genera prohibition of political activities, regardless of
their direct links with the actual work of public officialsis a gross violation of basic rights.

554. In a communication dated 24 October 2006, the KGEU adds that since 3 August 2006,
when MOGAHA issued a directive instructing local government agencies “to take
thorough countermeasures including forceful closing down of the offices of illegal
government employees organizations against illegal activities’, the instruction was spread
out along the line of the government structure throughout the country. On 7 August 2006,
the Seoul Metropolitan City held a meeting of heads of general affairs departments in its
municipalities (gu or ku) and agencies (Seoul Metropolitan City, material for meeting of
heads of genera affairs departments of municipalities and agencies, 7 August 2006). The
metropolitan Government referred again to MOGAHA Directive on 22 March 2006, and
clarified its plan to give advantages and disadvantages to its municipalities in accordance
with the performance results implementing the Directive. According to the plan, Songpa-
gu, that had not issued work orders instructing government employees in the municipality
to voluntarily withdraw from the KGEU, would face administrative measures and financial
disadvantages while Eunpyeong-gu, where the KGEU chapter disaffiliated from the union,
would be granted incentives like a special subsidy.

555. Thus, on 28 August 2006, the Gangwon-do (province) issued an official letter instructing
municipalities to “force implementation of actions including forceful closing down of the
offices of illegal government employees organizations. The Gangwon-do provincial
government instructed its municipalities “to close down the offices of the KGEU in the
government buildings by 31 August 2006, as well as to encourage government employees
to withdraw fromillegal organizations and to prohibit them from individually paying union
dues through cash management system (CMS)”.

556. On 17 August 2006, the Busan Metropolitan City warned the KGEU Busan Regional
Branch with an officia letter that if the union did not move out of the office in the
occupied city hall by 31 August 2006, the city would forcefully execute the administrative
order to close down the union office. All the municipalities under the Busan Metropolitan
City have been proceeding with the same actions. The Seo-gu municipal government asked
for the Busan Seo-gu Government Employees’ Work Council to close down the office by
31 August 2006.

557. However, as of 31 August 2006, only two KGEU local offices had been forcefully closed
down. Thus, MOGAHA issued new directives on 1 and 13 September 2006, that urged all
government organs “to actively force implementation of actions to forcefully close down
the offices of illegal government employees organizations by 22 September 2006”
(MOGAHA, officia letter, officials organization supervision team-778 and 875. The
Ministry warned that those who were adopting a lukewarm attitude would be audited and
examined later on. They underlined the schedule as follows: (a) issuing warrants of
administrative execution of closing down of the union office by 15 September;
(b) notifying implementation of the administrative execution by 20 September;
(c) implementation of administrative execution of closing down of the union office
(nationwide simultaneously) by 3 p.m. on 22 September. The same directives had been
delivered down to al levels of the government structure.

558. From 22 September 2006, the attacks started throughout the country. Since then, almost
every working day saw violent attacks on the union offices and the arrests of the union
members for more than ten days. The riot police and the specialy hired thugs armed with
fire extinguishers, fire-fighting dust, hammers, claw hammers, hammer drills and power
saws raided the union offices from dawn until midnight. Some 125 KGEU local offices
have been shut down and in many cases doors and walls of union offices were broken
through while doors to union offices were sealed off, in some cases even welded, with iron
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plates or bars. The KGEU members inside the offices were violently pulled out. More than
100 KGEU members and solidarity organizations members were arrested and some of
them were serioudly injured (pictures on forceful closure of KGEU local offices are
annexed and a video clip submitted with the complaint).

559. On 22 September 2006, the first attack started against the KGEU Seoul Guro-gu Chapter
office. While the specialy hired thugs attacked the KGEU members to move them out, the
riot police remained unconcerned and instead blocked up the union office. The KGEU
members inside were forcefully pulled out, and the Chairperson of the KGEU Guro-gu
Chapter, Mr Heo Won Haeng, was injured on his head and fell unconscious. He was
hospitalized in the emergency ward, and fortunately regained consciousnessin the hospital .

560. The second target was the KGEU Seoul Jongro (Jongno)-gu Chapter. The police started
from outside the building, with the aim of isolating KGEU members who were inside to
protect the office. Dozens of people from the KGEU and other solidarity organizations,
who were protesting the police blockade and violent closing down, were rounded up and
arrested. One from the KGEU, two from the Korean Public Service Union (KPSU) and
three from the Democratic Labour Party (DLP) were arrested. They were released almost
12 hours later.

561. At about the same time, riot police and thugs stormed into the KGEU Seoul
Y eongdeungpo-gu Chapter office, while dozens of members of the KGEU and solidarity
organizations, such as the KCTU and the DLP, were arranging a press conference. They
were blocked off by the police and arrested.

562. The KGEU Seoul Mapo-gu Chapter was adso attacked. Union members and solidarity
organization members barricaded the office, while another 20-30 solidarity activists
warded off the hundreds of riot police who were deployed outside the compound. Tensions
gradualy built up and from noon, riot police started to move down into the basement
where the union office was located, while the municipal management cut off electricity.
Two people inside the union office were suffering from severe cases of asthma. At around
2.20 p.m., the police broke through the barricade and arrested those who were inside. The
Chairperson of the Chapter, Mr Lee Jae Seop, the Chairperson of the KGEU Women's
Committee, Ms Lee Yeon Sook and the Executive Director of Politics and Reunification at
the KGEU head office, Mr Kwon Jeon Hwan, were arrested with other KGEU members
and solidarity organization members.

563. Tensions also started to escalate from the morning at Songpa-gu, Seoul, as well, where the
entrances leading to the union office were blocked and elevators stopped. The tenth floor
of the municipality building, where the union office is located, was filled with riot police
and specialy hired thugs, and the union members inside were violently pulled out and the
office was sealed off.

564. In Yongsan-gu, Seoul, KGEU members had barricaded the union office. However, the
municipality and the policy eventually broke into the union office. Eighteen members of
the KGEU and other solidarity organizations were arrested and released an hour later. In
total, 19 KGEU officesin Seoul were forcefully closed down on 22 September 2006.

565. Similar scenarios took place in Yeonsu-gu, Incheon Metropolitan City, Mangdon-gu and
Bupyeong-gu, Incheon, Buk-gu, Ulsan Metropolitan City, Nam-gu, and Jung-gu. In the
latter case, the director of general affairs of the municipality broke the window of the
union office with a claw hammer, and, as a result, several union members were injured. A
piece of glass hit and injured the eye of a KCTU member who had to be hospitalized due
to severe bleeding. One KGEU member was also hospitalized from injuries during the raid.
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566.

567.

568.

5609.

570.

571

572.

573.

574.

Almost al offices at Gwang-ju Metropolitan City were forcefully closed down. At Buk-gu
and Seo-gu municipalities, more than 100 KGEU, KCTU and solidarity group members
gathered at each building and tried to hold off the riot police for several hoursin vain. As
for Daegu/Gyeonbuk branch, riot police were deployed at all municipalities. Sixteen out of
18 chapter offices were closed down.

The situation at Busan was also serious. The Busan branch office was inside the Busan
City Hall. The police raided the branch office, which can only be interpreted as an attempt
to decapitate all chapter unions in the city by targeting the branch union. Seventeen union
members were forcefully dragged out and arrested. Of those arrested, the Prosecutors
Office called on the court to issue detention warrants against two local leaders, Mr Oh
Bong Seop, Chairperson of the KGEU Busan Branch, and Mr Hwang Gi Joo, Director-
General of the KGEU Busan Branch, but the court refused, and they were released almost
two days after they were arrested. The other members were released around 26-32 hours
after their arrest.

Ten chapters out of 11 affiliated to the Chungbuk Branch were also closed down. At one of
the chapters, Cheongwon, a pregnant union member fainted as riot police raided the union
office.

In Gangwon-do (province), six members from the KGEU and solidarity organizations were
arrested in the morning when they came to make a protest with the Minister of MOGAHA,
who happened to visit Jeongseon-gun, Gangwon-do, against repression on the KGEU.

In Jeonbuk-do, riot police were deployed and attacks took place in almost all the KGEU
local offices, which had to be forcefully closed down.

In Gheongyang-gun (county), Chungnam-do officials from the municipality came to the
union office and ordered closure of the office. However, around 70 union members and
solidarity group members continued their sit-in protest, in light of which the municipal
officers gave up, tore apart the officia warrant for the administrative execution and
promised not to attack the union office.

In Gyeongnam-do, hundreds of riot police stormed into the KGEU Gyeongnam Jinju
Chapter office and tried to forcefully close it down. More than 300 KGEU members and
solidarity organization members firmly stayed around the union